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A.

lntrnc.luction

Un December 8. 20\7. Richard Condon - the Special Conimi:.si vner for ltnestigJtion for
the t',;ew York City School District (the ··Special Commissioner:· and his or her office. "S(T) -·
retireJ afte r 15 ~ear:; on the j ob. SCI is the e:-.ternal ime stigati\e agenc:, responsible for
O\ ersee in g the Cit)· s school district. including the Department of Education (" DOE''). Condon
had replaced Ed Stancik. the first Special Commissioner.,, ho had sen ed for the 12 prior:- ears.
Lnder Nm York Cit) la,,. Condon·s successor was to be appointed b) 1\lark G. Pe1er:i.
the Commissioner of the Ne\, York City Department of Investigation ("DOI'"}. Commissioner
Peters named Anastasia Coleman - the Title IX coordinator at Fordham University. and a former
DOI inspector general - to fill the vacancy. But Commissioner Peters did not intend for
Coleman to step into Condon·s shoes. Condon and Stancik had operated SCl as an independent
\\Utchdog agenc}. one that directed its sole focus on the city·s schools. and enjoyed nearcomplete autonom) from DOI. Commissioner Peters· goal was to bring SCI into the DOI fold -·
that is. to treat the Special Commissi oner a5 an --1nspecrnr General .. ("'IG .. ) of a ci l: agenc:,
subject to DOrs direct supl!rvision and management.
DOI senior staff laid the ground,, or!-: for these changes he fore C nndon · ~ retirement and
in i1s immediate aliermath. After Coleman assumed office. DOI senior staff instructed Colt!man
that. rather than exercising broad independent authority like Condon or Stanc ik . she "mild repon
to a DOI associate commissioner, like an) other IG. DOI leadership also inforrnd Coleman that
that she should not use the ··Special Commissioner·· title, but should rather refer to hersel f by the
nC\'- tit!,;: .. Inspector General for the Department of Education: .. that DOI would control hiring
and set priorities for SCI: that DOI \\OU Id assume control of SC!"s budget: and that SCI ,,ould
ha,e to comp!> \\ith DOl's policies and procedures.
Co leman and others at SCI e\ emuall) objected to these changes. co ntend ing that the)
\\ ere inconsistent,, ith the exec uti\ e orders and Board of Education ("BO E"} resolutions that
created SCl. The resulting conflict came to a head in late March. On :--.larch 28 . 20 18 · a mere
51 da:s after she had started - Coleman informed Commissioner Peters, in rerson and , ia email.
that DOI lacked the legal authority to control SCI. That e\ cn ing. Comm issioner Peters
terminated her and appointed D01 's Chief of ln\'esti gations. Susan Lambiase. as the Acting
Spec ial Com missioner. The next da). Lambiase demoted Daniel Sch lachct, pre, ious l:, the first
deput:, at SC I. to his former counsel position.
Coleman. Schlachet. and
subseq uentl:,.
brought \\histleblo\\er claims pursuant to Section 12- 113 of the Ne\, York Cit> Adm inistrati,e
Code (the··\\ hi:;t le bl ,,\\er l.:l\\ .. ), H,,\\e\e r. the sole Cit) agenc:, emp0\\ercd to im e::i ti gate anJ
r,ass~
histleb lo\,er [ 3\\ claims is DOI itse lf. Because the claim s of Coleman. Sc hl..ichct.
and ~
alleged misconduct b) DOI kadcrship (including Commissioner Peters).
Commissioner Peters appointed the undersigned to conduct an independent in\ estigation nf tho:-.c
claims. ·1 hi s rl.' purt is the result

B.

[xecuth e Sum mat)·

\he r a i..\li11rrehensi\-l' c.\,u11ina1iu11 pf the fJ..t~ and the l.l1.' \erni11~ Lm. ,,.l" ~lhtain t!,i.:
\\ hi::.tkblo\\~r claims orColeman and Schlachet. nnd reject - claim.
A claim under the Whistleblo\,er La\\ has five elements: (I) Lhe compl ainan t is an officer
or emplo)ee of a Cit} agency or contractur; (2) th.: complainant made a report t0 one of the
entities designated under the Whistleblo\\er La\,; (3) the complainant suffered an ad~erse
personnel action:( ➔) the complaint invoh ed, or the complainant had reason to belie, e it
im-oh·ed. corruption, criminal activity. conflict of interest. gross mismanagement or abuse of
authorit): and (5) the ad\'erse personnel action \\ as the result of the complainant having made the
complaint (i.e .. a causal link between the complaint and the adverse action). The entities
designated by the Whistleblo,,er Law to receive complaints are DOI on the one hand, and a cit)
counci I member, the public advocate, and the comptroller on the other hand - each of"' horn
must refer complaints to DOI. In other words: all roads for complaints under the \Vhistleblm,er
La\, lead back to DOI.

This case is unu sual - indeed. so far as \\C can discern. unprecedented-because it
im ol\cs allegations of wrongdoing made to DOI abow DOI. In the typical \\'histleblo\,er La\\
scenario. a Cit::, emplo)ee has lodged a complaint \\ith a neutral third part::, (DOI. the public
ad\ ocate. etc.). and the question is whether the emplo::,ee·s supen isor has retaliated against the
crnplo) ee for making an extemal whistleblo\\ ing report. Not so here. The complainants here
\\ere not speaking to a neutral third party: nor did the) prm ide DOI \\"ith .. ne\\ .. infonnation .
Rather. the complainants here told DOI (to its proverbial face) that 00\'s takeo\er of'SCI in the
"akc of Condon 's retirement did not comport\\ ith the law.
While this fact pattt:rn ma::, be no\el. it is also one that fits comfortabl::, within the
\\'histlcblo,,cr La\\ ·s langua ge and purpose . The \\'histleblo\\er La,, is designed to encourage
oil Cit) empl o:ee s rn come fnrnard a id report potential \\rongdoing in Cit: go\emment. An
allegation that the DOJ Commissioner and his senior staff abused their authorit) b) tak.ing o, er
another investigati, e agency without lega l justification is appropriate!::, the subject of a
\\histleblo,,er claim - even if that allegation is made by a DOI emplo)ec. The fact that. under
the Whistleblowcr L.:m, such a complaint must be directed to DOI undeniabl) puts the
complainant in a difficult position. But if DOI took any adverse action against the complainant
because the complaint \\as made. that conduct would violate the \\'hist lt.>hlmH·r La\\.
Accordingly, \\e find as follo\\S:
1.
Coleman, Schlachet. and _ , , e r e all cmerecf'b) the i.Vhistleblo,,er La,\ ·s
protections. Coleman and Schlachet comp lained at ,arious times and in \arious ,,a)s direct!:, t,1
Commissi oner Peters and other members of Do1·s se nior staff that DOI lac ked legal authorit~ t,)
unil atera lI) assume control mer SCI. in starh: contrn,ention of near!) 30 ) ears of precedent.
~~

·:

'
The\\ histleblo\,er La,, protects compl aint s thu t the sreaher --~nO\\S or
r~asonabl> belie, cs to im oh e.. an abuse or uuthori t). The r~porl:-. b) Coleman and Schiachtl

Jl

k· a~t ••in\Ph rd· 11 L'laim th::it CPrn missioner Peter~ haJ abu:,ed hi s autlrnrit:, ·- one oftllt.'
•.• ! cl.1im i :~ f \\ f! ' ngd·1 ing encc•mpa, , -:d b: the \\ hi::itlebltnH•r I a" .

~r1.·1. ic ,

DOI seni ur staff sugge sted th,:it the phrase "abuse of auth (irit: .. U'.:i used in the
\\ hist!.:blo\\Cr La,\ has a narro\\ meaning- namel), that it contemplatc:s a le\el of ,,rongdoing.
that exceed-; a men: technical\ iolation of la\\'. In support of this ,·ie\\. Commissioner Peters and
others testified that he had a good-faith belid'that DO1's takeo,erofSC! ,,as legal!) justilled .
Commissioner Peters a\so stated that his moti\'es in assuming control o,er SCI \\ere made for
:;ound policy rt!asons. not for personal gain or any other corrupt reasons. E,en if true, the
takeover of SCI was still a potential "abuse of authority:· The text and legis!ati,·e his tor) of the
\Vhistleblo,,er Law demonstrates that the phrase ··abuse of authorit) ·· reaches more than corrurt
or unethical beha\'ior, and indeed to acts taken under color of la\\ \\ithout proper legal
grounding. And the takeover of SCI was not just a mere potential "technical .. \'iolation of the
la\\'. Our investigation revealed that Commissioner Peters proceeded with the takeover of SCI
over the recommendation of several of his top deputies. including DO l's General Counsel.
Michael Siller. Commissioner Peters justified the takem er on the basis of a no\ el interpn:tation
or the la\\ that new in the race of near\: 30 years of unbroken precedent. (As discussed belo,,.
,,e !ind DO!'s interpretation of the l:m to be unsupportable.) And b:, his 0\\11 account.
Commissioner Peters acted on his beliefs\\ ithout obtaining consent from DOE. or apprm al from
the City· s La\\ Department or other stakeholders. E, en if Commissioner Pet-:rs sincere\~
thought that DOI"s takeover of SCI \\US lcgall: justified. the manner in \\hich he carried it out
,,as sufficiently careless that it amounted to a potential abuse of his powers.
3.
Indeed. the takeover of SC I did amount to an --abuse of authorit; :· because under
the plain text and long-established understanding of the gm eming la,,. the Special
Commissioner possesses broad im estigati, e autonom: and control o, er his or her office a
le, el of independence that far exceeds that of other Cit: !Gs. who are subject to the
Commis sioner· s dir-:ct control. And DOI lacked the pcJ\\ er to unilateral\: o, erride or otht:rn ise
ignore the settled legal frame,,orh. !;_!(' ' eming SCI.
a.
The Special Commissioner·s authorit) derives from: (a) E.xecuti\C· Order
l l (.. EO l I.. ). the 1990 enactment from Ma:.,,or Da\ id Dinkins that created the Special
Commi ssioner role, and subsequent amendments to EO l l; and (b) t,,o BOE resolutions from
1990 and 199 l that provided the Special Commissioner with investigative and administrative
pO\\ers over his or her office . \\'hile the D01 Commissioner appoints the Special Commissioner.
EO 11 contains numerous pro\ isions designed to make SCI broad 1: independent from DOI and
confer autonomy on the Special Commissioner. Among other things. EO l l:

•

Authorizes the Special Commissione·r to ··receiH and im estigate complaints from an)
source or upon his mm iniriatiw::· to --refer such matters involving unethical conduct or
misconduct as he or she clt'em .'i ap1n·o1murt' to the BOE lorJ the Chancellor:· to --mul--.e
an: other imestigation and issues such reports regarding corruption or oth er criminal
acti, it:,. unethical conduct. conflicts of' interest and mi sconduct. rhor he or she d!!L'//11 to
be in the be st intere st 0f the school di strict. ·· and t <1 .. recommend such remedial action 0 1
he or she dee111s 11L'ce.11or_\. and monitor the implementation b::, th,: Cit) School Di strict
0f rel.'.nrnmendatinn -; mad-: h:, him or her .. (emrha ~i-:, added).

•

Pnl\ ides that the Speciul Commissioner need onl) report t l) the DOI Commissioner onl~
once rcr :,ear. aml mmt onl~ rn1\ ide ,1 cnr'.> of final \Hlllt'n im t.:'Stigator> rcrom \t) 1hc
( ,ill1171i:i:,i(\nt.:'r

·1he BOI::. resolutions, in turn, confer all of the BOE's and the Chancellm·s irn-estigator)
po,, ers on the Special Commissioner. Those resolutions also pro\ ide that the Special
Comm i::,:,]oner has "Sole jurisdiction o\ er all emplo) ec:, \\ ithin the Office of the [Spt!cial]
Commissioner, including but not limited to, the authority to set salaries within established lc\'els.
10 hire and terminate services, in accordance \\ ith applicable la\\ and r1:gulations and\\ ithin the
(budget] ... Put simply, the law pro, ides that the Special Commissioner runs SCI.
b.
In October 2017, Siller (001's general counsel) drafted a memorandum
for Commissioner Peters analyzing the proposed takeover of SCI. The memorandum considered.
among other things, the above-referenced pro\'isions of EO I l and the two BOE resolutions.
Si lier's memorandum concluded that these "provisions, by themselves and as a whole, strong I:,
suggest that having the new Special Commissioner report to the DOI Deputy Commissioner for
ln\'estigations (and referring to the Special Commissioner as 'Inspector General') would
contra\ enc both the letter and spirit of EO 11. as \\ell as the cited BOE resolutions:· Silkr thu:-;
concluded that .. lt}o effectuate DOI control O\er SCI in the same manner that DOI controls the
offices of the Inspectors General for [other agencies] \\OUld. therefore. appear to require
suhstantial amendments to EO I l and possibl: a i\lemornndum of t :nderstanding [··\IOl '"j \\ ith
the DOE along the lines of the MO Us DOI has entered into\\ ith [other agencies]."·
Commissioner Peters overrode that ad\ ice. based on his O\\ n understanding that the
Commissioner of DO l's broad statutory powers to supcn ise IGs and the Commissioner's
deputies trumped the more specific language of EO 11. Commissioner Peters' legal justification
to this effect were not commined to writing at the time. Indeed, notwithstanding the
Comm issioner·s vie\\ s. Siller proceeded to seek a MOU \\ ith DOE during the winter of 20 I 7-1 8
that \\ ould h,n e explicitly grunted DOI \he po,\ er to supen ise SC I. No such t'dOU \\ as e, er
reached.
c.
DO I senior staff proffered a \ ariet1 of di ffercnt arguments and
explanations for DOI' s takeO\ er of SCI. including during inter. irn s for this im·est igation. None
stand up to scrutin). and many demonstrate a marked indifference to proper methods of lcga l
interpretation. Among other things:
•

Coleman's March 28. 20 I 8 termination letter.\\ hich Siller drafted under DOI
leadership's super. ision. ad, anced a reading of EO l I that cannot be reconciled\\ ith hrs
Octoba 2017 memo. The termination letter ignored all of EO l l's pro\ is ions conferring
autonom 1 on the Special Commissioner. It also ignored the BOE resolutions·
confirmation and expansion of that independence. Instead. the letter focused on a section
of EO 11 obliging the DOI Commissioner to pro, ide .. assistance·· to the Special
Comm iss ioner, and concluded that .. assistance·· in this context meant .. anything the DO!
Commissioner thought appropriate .. · including but not limited to a total ta~eo\·cr of the
office. Thi:; \\as a clear!) incorrect reading ofEO l l. nnd significant!:-, less
comprehensi\ e and persuasi \ e than the contrar) ana l,:- sis Siller had produced in October
2017. The tennination letter also asserted the Commissioner Peters possessed •·imrlieJ"

-;upen i~~)r~ pcH,er'i (Her Cn!emnn and the Specia l Commissioner'~ nrtice that far
c,cet.'ded the e,pre s~ rq:1 0rt ing re Int i0nshir <;recified in LO l l th ii; . tno. ,,_ as a spe·, ,
r)\)~ition ,
•

~

Commissioner Peters and others at DOI asserted that, at the\ er) least. LO 11 \\as
ambiguous as to the Special Commissioner's independence and DO I's()\ ersight pm,er~ .
It is not. But C\ en if it \\ere. an ambiguous la\\ is not a Iicense to dream. Rather, ,, hen a
statute or executi, e enactment is ambiguous. settled interpreti, e principles oblige the
reader to defer to: (a) the traditional understanding of the lrl\\. if an); and (b) "legislati \C~ •·
histor). Herc. both considerations cut stark!) against DOI. EO 11 had been understood
:-ince 1990 to create an autonomous im estigalor) office. and until Commissioner Peter:.
stepped in. no DOI Commissioner had erer suggested otherwise. Ft1rther, it had also
been long understood that the "legislative.. history for EO 1 I was a 1990 report produced
61 the Gill Commission - an independent body formed by City Hall and the BOE to
investigate the failings of the prior school district investigator. The Gill Commission· s
report recommended that the existing im·estigator be replaced b) a ne\\ office that \\ as
independent from both the school district leadership and from DOI. While EO 11 did not
trnc~ C\ er) recommendation made by the Gill Commission. the text of EO l I
demonstrates that Mayor Dinkins followed the Gill Commission·s suggestion and drafted
an enactment that made SCI functional\> independent of DOI.
~omithstanding Siller's reliance on them in his October 2017 memorandum to
Commissioner Peters. DOI ultimate!) ignored the role of the BOE resolutions. based on
the flimsiest justifications. Since 2002, under a grant of authorit) from the state
legislature. the City·s schools ha\ e been controlled b) the Mayor. But nothing in the
2002 transition transformed the fundamental relationship bel\\een the City and its school
district - namely. that the two are separate legal entities. As part of that po,, er shi f1. the
BOE's executi\e po,,ers ,,ere transferred to the schools Chancell or. and the BOtrebranded itself as the Panel for Educational Polic: (the ··PI::P .. /. \\'hether particular pre2002 BOE resolutions and go\·emance survi\ed that transition that must be C\aluated on
a case-b)-case basis. lncredibl:. DOJ's leadership testified that the:, ,\ere cntirel:
ignorant of this dynamic. and had simpl) assumed that the BOE resolutions ,,ere no
longer valid. Nobody at DOI did any research on the matter; nobod 1 at DOI checked
,,ith the Lrn Department or DOE's General Counsel about the resolutions· survival:
nobody at DOI appeared to knO\\ that the BOE had indeed sun i, ed the onset of
--~la)oral control." or \\hat the PEP \\as.

•

•

During this im estigation. Commissioner Peters assertc:d that if EO l I \,ere not
interpreted to gi\ e him the power to control the Special Commissioner· s da: -lo-da:,
duties. the enactment \\Ould \ iolate the Cit: Charter. In particular. Commissioner Peters
pointed to a section of EO 11 pro, iding that the Special Commissi oner ""sha!I exerci:ie th e
po\, ers conferred on a De put) Commissioner of Im estigation b: Chapter 3-+ of the Cit>
Charter. including but not limited to the po\\er to compel the attendance of\\ itnc sse) ··
Commissioner Peters noted that Chapter 3-t and other l:1\\ s gi\ c him the po\ .er to c,lntr, ;l
his depu1ies: thus. an: reading of EO 11 that rnnferred ind ependence on the Speci.i!
Commissioner \\ould be improper. This assertion foils for an> number of reason s. S()mc
1

h:.bed in th.: l;_j\\ ibelL an d other:. ba::.eJ on the parti(u \ar fact::, of thi : . ca:,e. Among
l•thcr~:

l ommi ss ionc r l\:ter; theor) i:; .itc:--tual and ahistorica l. l he Spec iol
Comm iss ioner role was pointedly nor created as a .. deput) ·· of the DOI
Commissioner. but rather as a separate. independent role . At the Gill
Comrnission·s express urging. the i\.fayor gave the ne\\ role "the po\\ers conferred
on" a DOI deputy commissioner, without the strings that come \\ ith heing an
actual deplll: to the DOI Commissioner.
c

Comm issioner Peters testified during this investigati on that he \\as bound to
folio\\ an executi\'e order that he kne,, to be unla\\'ful, until such time as the order
were repealed or declared invalid by a court. It follows that, even if EO 11 ·s
grant of investigatory power to the Special Commissioner were not va lid,
Commissioner Peters would still be bound to adhere to it.

o

Even if the particular portion of EO 11 at issue conOicted \\ ith the City Charter.
DOI control oYer the Special Commissioner's office ,,ould not ensl1e. 1 o the
contrary: the supposed!) faulty grant of investigator) po,,er \\ ou ld be se\ered
from FO 11 . and the Special Commissioner \\ Ou\d ha, ell) rel~ on his or her other
im esti g.1tOr) po\\ ers - \\'hich are substant ia \.

For these and other reasons. \\C conclude that DO l's reading of the l;m go, eming SCI
\\ as incorrect, and in many instances unreasonable.

4.
Com mi ss ioner Peters and other members of DO l's leadersh ip testified that DOl· s
decision to take 0\er SC I could not have been an "'abuse ofauthorit:" because DOI informed all
relc\.mt stal,;eholders and the public about its plans. and recei\ed no complaints. Comm iss ioner
Peters pointed in particular t,) four rek, ant disclosun:s : (I) a ne\\ DOI organizat ional chart after
the SC I takeover - one showing SC I as an IG "'squad," on the same reporting line as other !Gs \\ as posted publicly on DOl"s \\'ebsite as of January 20 18: (2) Comm issioner Peters met with
Dcput) Mayor Dean Fuleihan and Corporation Counsel Zach Carter on Februar: 20.20 18;
DO l's new organization al chart was discussed during the meeting. and neither Fuleihan nor
Carter raised any concerns about the reorganizat ion: (3) Commissioner Peters had a similar
discussion with a group of City Counci !members on 1'·1arch 14. 2018: (4) Comm iss ioner Peters
testified before the Cit) Council on March 26. 20 l 8. and discussed D01"s management of SCI t11
some extent.
These di sclosures demonstrate that DOI ,, as nol tr)ing 10 hide the bottom- line re sult or
its actions - that DO I \\ aS nO\\ asserting direct managerial control 0\ er SC I But all or these
episodes share a notab le feature - the) imol,ed no discussion of the legal authorit) for the
ta"-co\'er. That makes al l of the disc losures irrele\ ant. at least insofar as DOI offers them as
proof of its good fa ith. While EO 11 and the BOE reso lution :, pro, ide the lega l framC\\or"- for
SC L the) arc decades-o ld auth or it) . and obscure at that. \\'e do not thinh it reasonable \U a-.su111 e
that 011.rofthe rele,ant indi\iduals including Corporation Counsel - ,, ou ld hm e had an:,,orking familiarit: ,, ith the la\\ go\ern in g ~C l at th e time that Comm iss ioner Peters spol-c \\it h

them A~ such. \\e dn nfll think it is rr:'. asonahlc tn ac;sumc that an:- nfthe listeners \\ tluld ha\t:
h:id an:, h:,~i s tn 1-.n ,,,. ahout an: r,)tc nti:!l legal issu~s \\ith [)()l"s nctinn ;;. much 1~'5 '- c0m r b ·~
Jhuul lh-:111 in the m,. ,menl.
That is particular!) true given the full context of the rele\ant exchanges. \,hich
demonstrate that Commissioner Peters actively avoided giYing others in Cit} gm ernmern the fu II
picture about the SC! take u, er. including the potential legal hurdles. ~or one thing. imrnedi :.11d:,
fol lo,, ing a tense meeting \\'ith Coleman touching upon the scope of DO1"s authorit: to control
SCI. Commissioner Petas drafted an email to Fulcihan and then-Chancellor Carmen I arina
inviting them to ,,eigh in on \\hethcr changes to EO 11 \\ere needed to effectuate the SCI
takeover. Comm issioner Peters ne\·er sent the email. based at least in pan on Siller·s reaction to
the draft - "lf the) .. . refuse to consider amending £0 1I. where does that lean.! us?"" For
another, Commissioner Peters' !\•larch 26 testimony to the City Council contained se\ era!
misleading statements and omissions that obscured the nature of the ongoing dispute. An
e:-;amplc: at se,era! points. Commissioner Peters testified that SCI "had always reported to 001.··
That \\3S technical!) true but materially misleading: Special Commissioners Stancik and Condon
had enjoyed a \er) different .. reporting.. obligation to DOI than the one Commissioner Peters
had imposed on Coleman. and it was the new structure that \\as causing a conflict,, ith Colema n
and others at SCI. In other words: Commissioner Peters· testimon) \\as spun to conceal the real
change.
Put simpl). e,en it \.\ere true that nobody outside DOI had told Commissioner Peters thm
the takeover of SCI ,,as illegal , that is because DOI a, oided asking questions or see1'ing input on
the topic. Nor ,,ould any si lence or inaction by others in City go,ernment alter DOl"s obligation
to folio\\ the la\\ as it \\G S \Hitten . The takemer of SCI cannot be justified on the basis that DOI
\\ as --open and notorious'" about its actions.
5.
A v- ould•be "histleblo\\ er need not be com~ct that the conduct the) ha\ e
identifi ed i_:, actual I) an ··abuse of authorit):· Rather. the \\'histleblo\\er La\\ protects repom that
the claimant "reasonabl) belie\es·· to be such an abuse. Here. e\en if DOI had not actuall)
abused its authorit) b1 taking 0\ er SC I. Coleman and Schlachel reasonabl: believed as much as
of i\ larch 28 - the date of Coleman· s firing. and of their final \\ histleblov, ing complaint.

Se \ era l factors sho\\ that belief to be reasonable. For the reasons already discussed.
Co leman and Schlachet ,,ere justified in believing that DO rs ac tions\ iolated the gO\ eming la\\
(or. as Siller had put it in October, that the takeo\er of SCI had "contra,ene[d] the letter and
spirit of EO l l. as \\ell as the cited BOE resolutions .. ). But there ,\as more. In addition to the
ta,, itse lf:
•

Corporation Counsel Carter - the Cit:, ·s chief la,, :,er - told Coleman and Sc hl achet
in a pair of}. larch 20 l 8 meetings that he agreed that DOI" s actions ,, ere inconsistent
,, ith the go, erning la,,. As a result of a prior meeting \\ ith DOE·s general counsel
and statement ~ made in the press. Coleman and Schlachet "otild ha\e also thought
that the DO !· agreed\\ ith their, ie\\ s. Those re ass urances from hi gh-le, el Cit~
la\\) cr::i \\ould ha, e dem onstrated to Coleman and Schlachet tha t their\ ie\, of the
lm\ ,, as the correct one .

•

l C1mmissiom:r Peters and his senior stuff had offered statl?m..:nts and other indicia
indi.:ating a lack of rnncem for follo\,ing the la,\. i\lost truublingly. in a I ebruiJ1': 27
mc~ting \\ith Coli:man. Commissioner Peters tuld Cokman: --1 could if/ /Jiu/ 10 g, 1
to Ciry Hall (111d hm·e them jusr ll'ipe ol/1 that exernrire order. I probably should
hon'. but ii" asn 'r 11or1h my time. l'.fforr. and energy. fou ore the i11SJ1i!cfor general
jiH 1he schoo/ .\_\j/e111. fo11 are also rhe 5,"pecial Commissioner of/m·es1igations /sic/
jhr the sc/wol d1~tric1 because there is still an executi\·e order that I lw\'en 't bothered
to han.! elimi11n1ed that says I han! to appoint 011e. So 1 appointed one:· The
substance of this exchange. and the dismissive, contemptuous tone in which the
statements \\ere deli\'ered, would have reasonably suggested to an objecti\·c obsen er
that Commissioner Peters was attempting to con\'ey that he was not required to
comp\ 1 with the letter of the law.

•

Coleman and Sch lachet were aware that DOI had sought a tv10U with DOE that
,,ould have accorded DOI explicit legal authority to investigate the DOE and to
super. ise SC I. Coleman and Schlachet were also aware that DOE had dee! ined that
O\erture. The> also learned that DOE had declined to sign a shorter follo,,-up letta
agreement addn::ssing the DOI-SCI relationship. A reasonable observer could ha\ e
concluded from these facts (and other context) that 001 had attempted to secure the
po,, er to take mer SC l. had been rebuffed. but had done so any,, a::, - a patent abuse
of authority. DOI witnesses testified that the proposed MOU with DOE \\as not
nccessar: for the SCI takeo\'er, but was rather intended to confirm the authori1 1 that
DOI al read: possessed. Even if \\C credited those assertions, it would have been
eminently reasonable for Coleman and Schlachet to think othern ise.

•

On februar:, 7. 2018 - Coleman·s third da) on the job - DOI informed her that it
intended to u:,e a SCI budget line (and DOE funds) for a general-purpose
administrati\ e rok al DOI. Coleman and Schlachct \\OU Id ha\ e reasonabl: thought
that use of DOL funds for a role other than DOE O\ ersight to be illegal. Coleman
immediately raised concerns about the legal it: of the request. after,, hich Siller and
others at DOI leadership committed to obtaining \Hitten legal justification (from
DOE or othern ise) for the funds· use. The promised written agreement or
justification ne\'er arrived. However. when Coleman attempted to confer\\ ith Siller
about the status ol that legaljust1f1cation. she \\as written up on disciplinal') charges
-~ charges that\\ ere entirely unjustified. Coleman and Schlachet v.ou\d ha\ c
reasonabl: belie,ed that Coleman had been retaliated against for raising a\ a\id legal
concern arising out of the SCI takeover - a further sign that DOI had abused its
uuthorit;,. (Worse still. as discussed herein. the 001 \\ itnesses invoh·ed in th is
episode prO\ ided inaccurate and inconsisti:nt S\,orn testimon~ about it.)

.-\II of the abme considerations. and others. meant that Coleman and Schlachet"s belief th-1t DOI
had abused its authoril> \\as reasonable.
6.
The \\ 'histkblo,,er I a,, bars ad\ erse emrl ,. 1:, ment actionc; mad..: "in retaliation
for .. pri)tected complaints \\ bile the \\'hist!cblo\,cr I ;m docs Mt e\pres sl: pro\ idea speciti c

··rnu sat i0n.. stand:1rd . other anti -rcta! i:nion regime, pre)\ ide that ··[ cjausati \1 n can be cst.ibli -; hcJ
eith er direct!) thrliugh c, idcncc of rctaliato,: animu s or indi rect!) b> drn1 .1nstrnting th::it the
ad\ crse cmpki> ment acti on fo\lO\\Cd quil'l•-1) on the heel s of the pn.itccted acti\ it) or t\miugh
uther c, iJence suc h a-; Jisr,arate treatment nf frlkrn empk1)ees:· Balko 1·. l 'krnini,111 .\'w Fed
Cl'edit U11io11. No. 13 C!V. 1333 LAK AJP. 2014 \\' L 1377580, at *20 (S.D.N.Y. ~lar. 28.
2014 ). re1>01·t and rccn111111e11dario11 (tdopted sub 110111. Balko,. [ lroi11ia11 Yat'l Fed Credit
L. 11io11. No. I 3 Cl\'. l 333 {LAK), 2014 WL 12543813 tS.D.N.Y. June I 0.2014 ). Additional!).
"[ a] plaintiff ma), prO\ e that retaliation \\ as a but-for cause of an ad\ erse employment action b)
demonstrating\\ eaknesses. implausibilities. inconsistencies. or contradictions in the cmplo) er' s
proffered leg itimate. nonretaliatory reasons for its action." 2mm K,1 cm\', Anda/ex Grp. LLC.
737 F.3d 834. 846 (2d Cir. 2013). The complainant must show "that the ad\erse a~tion \, ou l<l
not h,:n e occurred in the absence of the retaliator) moti,·e:· but this "does not require proof that
retaliation ,, as the only cause of the employer" s action.'" Id,
In light of these and other authorities, the causation question is not a difficult one.
Co kman and Sch lachet und isputedl) suffered cognizable ad\ erse cmplo) ment actions shortl)
after making protected complaints - a same•day termination for Coleman. and a next-da,:demotion for Schlachet. Indeed, the time line of those ad, erse actions - made in the heat or Dn
acti\ e discussion about the scope of DOI" s power. and,, ith all reh::, ante, cnts occurring ,, ithin u
Ii\\ months or Coleman·s hiring and Schlachet·s promotion in December and Januat') (follo,,ing
glo,, ing int-:!"\ ie\\S) - creates a strong inference of retaliatcir~ intent.
ivloreo, er. there arc numerous .. ,,eakncsses. implausibilitie~. inconsistencie s. or
contradictions in the employer·s proffered ... reasons for its action:· Id DOl's stor) is that
Cr1leman and Schlachet were fired not because they had accused D01 of exceeding its authorit).
but because the) refused to fol\o\\ orders from DO] leadership - in othc.:r \\ords. because the~
\\ ere insubordinate. On this logic, Colemun and Schlachet could hin e criticized Commissioner
Peters· reading of the hrn tu their heam· content su long ai; the,:- continued to folk)\\ DOI
kader:ihip·s directt ons in the meantime . The ••imubordination.. theor) suffers frvm t,,o J.-.e:\\ euknesses .
•

It is inconsistent with the record. Neither Coleman nor Sch!achet \\as actual I)
insubordinate, in the sense of explicitly refusing to folio\\ DO l's (illegal) directions.
Comm issioner Peters may have been told that Coleman had refused to fol lo,,
directions. but Commissioner Peters had l\\ o in-person discussions and one ,Hittrn
exchange ,,·ith Coleman on !\·larch 28 (the da) of her firing). and the subject of
insubordination never arose , In contrast, Coleman· s interpretation of EO 11 and
Commissioner Peters· comrar) understanding of the la\\ 11 ere <focus::;ed. C rue iall:.
Coleman's termination letter said 1101hing about an) supposed insubordination: rnther.
the letter com·eyed 001"s disagreement\\ ith Coleman· s \ ie\\S about EO 11. The
inescapable inference is that Coleman \\a:i fired for the lath:r. and not the fom1er.
(The termination letter also alluded t1-~ "performance" issues from\\ hich Coleman
al leged!> suffered . but Commissioner Peters te:.tified that an: such issues \\Cre 1101
the actual muse nf Cn lernan·s terrn in a1i1.1n.)

•

::,ch lad1et' s cai;e is e, en rnon: straightfornard . Deput) Cnmmissi\mer Stbrtrl
l ambiase ( \\ ith Commissioner Peter:;· ag reement) ret::iliatcd ag;:iinst Sch lach et
he..:au;;c he adopted the\ ie\\'S Colcman e\pre:osed in a \larch 28 emai l w
( ommiss ioner Pders flagging 001" s bcJ.. of authorit) to take o\ er SCI. ·1 hat crn,d
e:qm~ssl) identi fled Coleman and Schlachet as whistkblO\\ ers protected b) the
Whistleblo\,er La\,: notably. the email said nothing about any refusal to fol lo\\
DOI' s directions. Lambiase told Schlachet (and testified) that she i111e1'f Wt!ll!d the
eniail as a refusal to folllm Commissioner Peters' direction: but that interpretation
"as ate\tual and unreasonable.

•

E,en if Coleman and Sch lachet had rdused to folio\\ directions from DOI. that
\\ ould not be eno ugh to justify ad\ erse employment action on these facts. The core
complaint proffered by Co leman and Sch!achet \\ as that EO 11 and the BOE
resolutions made clear that D01 lacked the authority to directly o,ersee and manage
SCI. IfDOl's sen ior staff did not understand that before they received Coleman·s
email on March 28, they surely knrn it afterwards. Any supposed failure to fol lo\\
DOI direct ives \\3S thus inextricably tied to their protected .;\\histleb!owing"·
comrlaints: put another wa:. the failure to folio\\ orders \\Ould have been then(,
more than a manifestation of their legal dispute. Logic and precedent demonstrate
that \\'hist!eblm\er La\\ protects complainants in Cokman and Schlachet·s position
\\ht• refuse to folim, an illegal order.

•

For Schlachet. another factor demonstrates retaliatory intent - namely. thi.: fact that.
during the pendenc::, of this investigation, Lambiase and others at DOI took a series of
counterproductive steps to ensure that Schlachet"s salary \\as reduced. By \\ay of
background:\\ hen Lamabise demoted Schlachet. she restored him to his prior role of
counsel a mm e thnt entailed a rough I: $40.000 reduction in annualizt::d salar) , For
adm ini strati\e reasons. processing the salary reduction through DOE·s pa,:rol l S;:>tem
prO\ed difficult. But there ,,as no urgenc): DOI kne,\ that Schlachet had filed a
\,histleblo\,er complaint. and that this inYestigation \\ould ultimately pass upon
\\hcthcr his demotion (and the accompanying reduction in salary) was warranted.
Put another \\a~. at the end of the imestigation. the difference would be netted out
either\\ ay. DOI ne\ ertheless chose to press ahead \\ ith the salary reduction in the
meantime -- a decis ion that connotes intent to inflict short-term pain on Schlachet.
The tactics DOI used to ensure Sch!achet·s salar~ \\as reduced were even more
troubling. After Co leman·s termination. Commissioner Peters had named Lambiase
the acting Specia l Commissioner. On 't-..fa) 3. 20!8. Lambiase sent the Cit) ·s
Department of Cityv, ide Administratiu Sen ices (··DC AS"') a letter seeking to
effectuate the saLH) reduction. Lambiase·s letter asserted that Schlachet had hci.:n
demoted "'as a result of his e\pressed un,, illingness and inahilit) to carr) out
directi, es and recei\ e assistance that the DOl Commissioner. and I. deem necessar)
to carr) out hi s manugerial duties:· (Sch!achet had ne\ er --e:-.pressed .. an) SlKh thing:
Limhiasc h:id premised the demotiun S()kl) on Schlachi.:1·s agreemen t \\ ith
Colcman·s legal\ ie,,·s, a point thut Sc hlachet made to l.ambia,;c during the meeting
in ,,hich she demoted him.) Larnbia~e·s letter :ilso made nurnernu ~ represent;.itions

that she. a 5 the acting Specia l Commissioner . had authoril: to hire. lire. O\ er~ee. and
demote SCI staff like Sch! :ichet. Thnse represemllti0ns \\ere accurate as a m:rner ,1 f
hl\\. but \\ere llml> inc onsi ~ten t \\ i1h the pu:,itio n DU! (and I ambia)e hersel f) had
tJken \\ ith Coleman namel:. that DOI had the authorit) to control hiring and firins
at SCI, to direct the conduct of il1\ estigations, and to manage SCI" s budget as DO l
53\\ fit. l .ambia~e·s willingness to acrnrately describe the Special Commissiond s
po\\ crs in a lemr seeking to further punish Schlachet for agreeing,, ith the\ er:
position was as ironic as it ,vas troubling.

ror these reasons and others addressed herein. \\e concluded that a sufficient causal ne:-..us
e,isted od\\een Coleman and Schlachet"s protected complaints and the ad\erse cmplo)ml!nt
actions.
7.
on .the other hand, has not made out a valid whistleblower claim. The
only adnrse action-claims to have suffered was a change in title - from during Stancik and Condon's tenure to j
at present. It
is true that DO l imposed this title change as a result of its attempted rebranding of SC I as an IG · s
office. \\hich \\ e find to be kgall) unjustified. But nothing else about job
responsibilities changed as a result of the title change; he retained the same relative position in
tht: SC I hierarc h). ,1\ccord1ngl). \\C conclude that he has not suffered an ad,erse emplo:ment
action\\ ithin the meaning oft he\\ histleblo,,er La,,. \\'e further conclude that. e, en if the titk
change ,,ere an adverse emplo) ment action. no causal nexus bet,,een that action and a protected
complaint is present. DOI requin:d-to change his job title: in Janua0 2018: but
did not make a \\histleblm,ing complaint until March 29, 2018 (the da) after Coleman \\as
tem1inated). In other \\Ords: we cannot conclude t h a t - title change resulied from his
rnrnplaint.
8.
For these and the ri:asons that folio,,. ,,e conclude that Coleman and Sc hla-: het
must be reinstated to their prior positions . \\ e further conclude DOI must tah.e other remedin l
action, including efforts to reset the relationship bet\\een DOI and SCI to the December 2017
status quo. \\'e also recommend that the Commissioner be disciplined for his discourteous and
unrrofcss ional conduct.

II.

PROCEDURAL HISTORY

Coleman ,,as terminated on l\larch 28, 2018: Schlachei \\as demoted the ne\t day. At
the time ofColeman·s termination and Schlachet's dt:!motion. DOI leadership \\as 3\\are that
both had asserted their entitk·ment to \\histleblo\, er protection. L'nder the \\'histlebkme r Lm.
DO! has sole jurisdiction to imestigate and report on ,,histleblower claims. Howe\er. due w the
nature of the \\ histleblo\\ er alkgations. DO l leadership had an ob, ious conflict of interest.
After discussions bemeen DOI and the Corporation Counsel's office. Commi ssioner
Peters appointed the undersigned on Arri! 4, 2018 as nn --Acting Deput) Commissk1ncr of
Im cstiga1i0n pursuant t0 '\c\, York Cit: Charter. Chapter 34:· I-le Inter appointed three other
colleagues a::-, Acting E\.Jmining AttomC)S. In particular. Commi:.sioner Pett.:rs directed us .. tci
conduct an inquir: of potential alleged retaliator:, personnel actions ... and to w\...c a\l ne-:essar>

steps required pursuant 10 the [ \\ h1stld:1lo\,cr
~ho uld .. act inderend eml:, .. 01" [)O[

LU\\

j." Commissioner h~ters speci11ed that \\e

·1o that end." e conJuctt.:d an independent il1\estigation or the\\ histleblcmer i:luims
brought b) Coleman. Schlachet, and As part or our im estigation. \\ere\ irned tc:ns of
thousands of documents relating to the rele, ant events. and assessed and anal~ zed the gen erning
legal authorities. \\ e also inter, ie\\ed more than a dozen\\ itnesses, including Commissioner
Peters, most of D01's senior staff. and others in City government. Commissioner Peters and
DOI stJff took numerous steps to cooperate \\ ith the im estigation and ensure its independence.
Among other things. DOI generall) pro,·ided relevant documents promptly and responded to
follo,,-up requests in short order; all DOI\\ itnesses appeared ,oluntaril) for inter,iews: DOI
placed no restrictions on the subject matter of our inquif}, The documentary and testimonial
record was substantial, and provided a clear picture of the facts.
The investigation \\as further assisted by the fact that Coleman (and. later Schlachet)
made audio recordings of ke) meetings .,,·ith DOI senior staff during Febniar} and !vlarch 2018.
and provided those recordings to the undersigned. These recordings were invaluable: the)
rro, ided a thorough record of important interactions that \\Ould have othern isc required
recreation through connicting recollections and fallible memor). Indeed. our access to the
recordings sub stantial!:, ob, iated the need to rel) on credibilit) assessments in ascertaining the
undcrl.) ing tacts.

Ill.

FACTUAL A'.'\D LEGAL BACKGROU~D TO DISPUTE

The background section that follows is dra,,'n from: (I) the interv ie\\S conducted as part
of thi s im estigation: (2) the documentary record. including emails, handwritten notes. and the
above-mentioned audio recordings: and (3) legal authority. As stated above. because the
cklcumentary record \\US so extensi,e. the factual background to this dispute is unusual!:, cb:ir
,md large!) undi sputed . HO\\e,er. our il1\ estigation re vea led certain disputes in the participanb·
recollections of particular n ents: those disputes arc presented in this background sect ion and
resolved. as necessary. elsrn here in this report. Additionally. the narrati\ e that fo!lm, s does not
directly attribute \ ie\\ s or statements to particular intervie\\ ees unless it is necessary. for the sake
of clarity or context, to do so.

A.

LEGAL A'<D JIISTORICAL BACKGROUND
1.

Ne" York City Department of Investigation

The Department of Im estigation acts as the City of Ne,, Yori,.' s inspector genera l.
l 'nder Chapter 34 of the Ne\, York City Charter. the DO! Commissioner "is authorized and
empO\\ered to make any study or in, esti gation \\hi ch in his opinion ma) be in the best intere~ts
of the city , including but not limited to in\'estigations of the affairs. function s. accounts.
methods. personnel or efficiency of an) agency:· City Charter§ 803(b) . The Commiss ioner
must also --make uny in\ cstigation directed h: the ma: or or the [cit)] counci I." Id The
jurisdiction of the DOI Comm iss ion er "extend[sl to an:, agc nc). officer, or emp loyee of the cit:.
or an:- person or entit) doing business \\ ith the cit). or an:- person or emit) \\ ho is paid or

r.:cei, es mon,:) fwm or through the cit:, nr :rn:- 3genc> of the cit::· Cit) Charter~ 803\d) 1 he
DUI Commi:,:ii,Jner ha,, th'" p0,, :.:- r t .i Cl)mpel the attend,m.:e of,, itncss6 to test if: ··j t}ir th~·
pu11xbe uf asc ertaining f ach in (\1nn.:L"tion \\ ith an: :.;tud: or in, c:5tigation authori1eJ h:, th i~
charter ... Ci t: Charter~ 805(a}.
On Jul :, 26. l 978. i\la:,or Ed,,ard I. Koch issued Executive Order No. l 6. entitled
--commissioner of Im estigation. Inspectors General and Standards of Public Sen ice ..
(hereinafter, --co 16''). As pertinent here. EO 16 set up a series of Inspectors Genera\ ("IGs")
for Cit.:, agencies. Section 3 of EO 16, entitled ··Responsibilities of Inspectors General:·
prO\ ides that all agencies .. shall have an Inspector General who shall report directly to the
respecti\'e agency head and to the Commissioner and be responsible for maintaining standards of
conduct as ma) be established in such agency under this Order:· The executive order adds that
!Gs ··shall be responsible for the in vestigation and elimination of corrupt or other criminal
acti\'ity, conflicts lof] interest, unethical conduct. misconducl and incompetence within their
respective agencies ...
On December 26. 1986. l\fayor Koch issued another executive order centralizing
rr:spon c;ibilit: for the Cit:, 's IG s:, stem EO I 05 prm ided. in rele\ ant part:
The In spector General S: stem shall be a single aggregate of personnel and
rt:s L1urces ,, ithin the Depanmcnt of Im estigation under the direction of the
Commissioner. There shall be an Inspector General for each agenc) who shall
n:port direct!: to the commissioner and shall be responsible for the investigation
and elimination of corrupt or other criminal acth ity and connicts of interest
\\ithin the agency to which he or she is designated. The Commissioner shall
allocate the personne l and resources of the inspector General system to the
Inspector General offices as needed to de\'elop strategies and programs for the
imestigation and elimination of corruption and other criminal activit:, affecting
the Cit:, of i\e\\ York. Such im est igations and programs shall pr oceed in
accordance with the Commissioner's direction.

EO l 05 \\ enl on to provide that --rhe emplo)ment and continued emplo) mcnt of all inspe ctors
Genern l sha ll be b:, the l C)ommissioner after consultation\\ ith the respective agenc:, heact:· It
added that. "[elffecti\e Jui) I. 1987. the Inspectors General and their staffs shall be em plo 1ee~
of th e Department of Im est igation:·
11.

~ ew York City School District

1.

Background

ln the State of i\e\, York, education is not a local matter. Rather, .. li]n 0- e\, Yori-- State.
education through 12 grades or equi, a lent leve ls is committed to the responsibilit: of the State.
and boards of education and school districts are mere I: agents of the State for securing the
.1ppropria1<: free education and the raising of funds t 0 pro\ ide for th::it edu cati on:· .Jeter, ·
Efll'm·ifle Ce111 Sch Dist .. 50 A.D.2d 366. 374 (4th Dep·1 l 975). qtf'd. 4 l N.Y.2d 283 ( l 977)
·10 that end. the state's education departm ent "'i s charged" ith the general management and

~uren ision of all p1.;blic :icl1Ch)ls and all of lhe educational
1r11 (\lcKinne:)

\\ Ori-.

of the state:· 1'..Y. Ldu i.:. L ,1 \,

~

Artick 52- .\ ol the I ducat ion I a,, creates the ·•cit) school district ot the cit: of ~e"
York.:· See N.Y. [due. La\\ § 2590-a( 1). The histor) of the Cit) ·s school district is rich and
compln. could ftll (and h,h cltme) man: lengthy bool-:s. and is far bc)ond the scope of this
repon. ~ut certain point:; abnut the re!ation~hip bet,,een the Cit~ school district and the Cit~ ari:
relc, ant.·
First. for at kast the late 20th centur). the Education Law pro, idcd that the Cit~· s School
Distrit:t \\Ould be gO\ cmed by a Board of Education c·BoE··). The BOE. in lum. appointed a
Chancellor, \\ho reported to the Board. The BOE exercised the authorit) provided b) State l:m.
and City la,, accommodated and worked ,vith the BOE to facilitate its control of the school
district. For example, the Cit) Charter ,·ests all title to school propert) in the City, see City
Charter § 521, but provides that such property shall be "·under the care and control of the
!BO El:· Id. The charter also provides that the BOE "·may investigate, of its m,n motion or
othern ise either in the board or by a committee of its own body, any subject of,, hich it has
C0gnizancc or 0\ er,, hich it has legal control. including the conduct of any of its members or
employees or those of any local school board.'" City Charter§ 526. But ,.,hile the Cit) funded
the BOE and the l\la:,or appointt:d some of its members. the BOE \\US an independent decisionrnah.ing hod>.

Seco11d, •·it is \\ell-settled that th.: Board of Education and the Cit) of i\C\\ Yorh. arc
separate and distinct entities:· Campbell v. City ofNe11· fork, 203 A.D.2d 50-L 505 (2d Dep't
199-l). That is because the BOE is a separate municipal corporation; its existence does not arise
out of the Cit) ·s Charter. In other words: ·'[t]he BOE ... is neither a department nor agenc) of
the Cit):· Matson 1·. Bd. of Educ. ofCirySch. Dist. 0/Ne,1 York. 631 F.3d 57. 77 (2d Cir. 2011)
Among the man:, consequences of that fact: it is \\ell-established that the Cit) cannot he held
liable for l(.1 rt5 committed b1 employees of the cit) school district (i,e .. emplO)ees of the BOE).
See. e g. Ragsdale 1·. Bd. uf Educ. of City of New York. 282 1\1.Y. 323, 325 ( 19-iD): Esche11as_1· 1·.
:\"e11 fork City Dept. of Educ. 604 F. Supp. 2d 639. 654 (S.D.N.Y. 2009).

2.

Mayoral Control in 2002

In 2002. followin2.""' an intense loblwin£
i\'lichael B!oombere.
the state
,,,
- effon from tvl:nor
.,.
,_
legislature amended the Education La\v to provide for greater '·Mayoral control .. O\er the city·s
schools. The legislature effectuated this change in l\\O primar) \\ays. First. the legislature
State education la\\ preempts conflicting local enactments. For example. Section 11. sub<li\ is ion I(c) of th~
\lunicipal Home Rule La,, prohibits the enactment ofa local la\\ which supersedes a State statute if the local l;:11\
Jppli~~ to or aff..:cts "the maintenance. support or administration of the educational S: stem in such local
gO\ t:mment.·· Sc.: g<'nl.'r<1/f.1 Rmss 1· f,,.'m::. -IJ \li,c. 2d 921. 922 (Sup C1.J ( in, alidating a proposed local la11
am~11Jing Sc~tion 522 of the Cit:, Charter .. s\1 as to forbid the Boan! of Education. in the annual report, tu th.: \la:, ,' r
rt!quircd ofit. from making recommendations ·c ontrar: to the traditional concept of th e neighborhood sch001·
bec,His s: "[ij1 is 1,r:I! settled tha1 th~ adm inistrntiAl ofpubli L education i;, a St,its: function·· and ··thi: pro\ ision,- of the
Educati on La\1 ma:, not be nmcndt'd b:, a local la\\ .. ). uf}'d, 2\ r\.D .2d 968 ( ls1 Dep·1 196'1)
For mor:: detail s about the histor; ofth:; swte·s rol~ in education:11 matters. sei! ge11t!rn/(1
httn : \\'\I ,, .n1 sl . n1 ,ed. !201 ed Pcs educati on , edhi 5t.h1m :.11\..:

al1 1?r1?d th-: <.:omr():,iti,111 of the nor. Pr.:, iou~I.:-. tht: BOE had se, en members mo npp(1int1?d
h~ th.:~-l,i: 111. unJ tHlC cJL.I. b:- c,1lh of the 13 ,,r,>ugh prc:.iJc11b. l nJ c 1· the nc,, :i1.hcmc. th:
\ la: t 1 r g3in o:J the uuth1>ri1_:- 1u appuint a majoril: of the BO! . ,, hil:h \\ as e:q,anJcJ t,1 I_;
rnt?rnllcrs. eight to h.: aprointcd h_:- the :-..1a:- or. See chapter 9 I of the I.a,\ s of 2002: ~due I J \ \
2590-b( I )(a). Second. the legislature made the Chancellor a direct Ma)oral appointee. hired h>
and ans,,eruhle lo the Ma.:-or. See id ~ 2590-h .

;

In a !most al I other 1, a: s. ho,, e, er. the legal frnmc\\ t)rk of the sclwol d istricl ,, t.l:-i
maintained. In partirnlar: the Education La\\ as amended e:-..pressl:, pn)\ idcJ that --1 he hoard llf
education of the cit) school district of the cit) of Ne,, York is l1ereh_\' continued.'' lei. ~ 2590hl I )(a) (emphasis added). It further prO\ ided that the BOI:. was still .. for all purposes ... the
go, ernment or public cmplo:er of all persons appointed or assigned by the cit: board or the
community districts.'· Id. ~ 2590-g{2).

The legislature·s grant of Ma:,oral authorit) also had an express ··sunset·· clause: it lasted
on!:, se\·cn years. See L. 2002. Ch. 91, s 34 (pro\iding that the ke) clements of the legislation
"shall expire and he deemed repealed June 30. 2009'"). Indeed. ivla> oral contro l did lapse for a
reriod during the summer of 2009. during which time control O\er the schools re, erted to the
BOE. The state kgislature has since rene\\ed its grant of Mayoral authority on sen:ral
,H:casions. most recent!::, in June 20 I 7. \\ hen - on the da) before ma) oral control e~pir..:d - the
1
senate agreed w issue a t\w-:, ear c:-.tensi l1n running thr0ugh June 20 l 9. Rut the State's
gO\ ernrnent can - at an) time - rescind ··Ma) ora l control. ..
In the same 2002 bill conferring ma)oral control O\'t!r schools. the kgislature also
pro, ided the !'vla)or \\ ith legal control o\'cr a separate entity - the School Construction Authorit)
(.. SCA"). a creature of State la\\. The bill also conferred DOI ,,ith the pm\erto imestigate the
SCA. Spccificall). the bill amended the Public Authorities La,.., to expressly proYide that "the
depanmr:nt of im estigation of the city of :--:e\, York shall be authorized to conduct investigatit11b
relating tv the authorit: pur::,uant to chapter thirt;:.-four of the Ne" Yorh: cit: charter. .. SL'L' L
2002. Ch. 91 s 23: see also Bil l Jacket (.. Sections 23 and 31 grant the New York Cit:
Department or lmestigarion the authority to conduct imestigations relating to [SC Ar).
\otabl:. the hill did not prO\ ide DOI an: authorit;:. to in\'estigate the Cit_:- school district.

3.

Post-Mayoral Control Relationship to City

Folio\\ ing the 2002 legislati\'e amendments, the BOE adopted ne\\ b:;.la,\s renaming
itself the ··Panel for Educational Polic) .. ( .. PEP .. ) and forming a --structure·· called the
"Dt:panment of Education:· The b) \a,,s read in rele,ant p.irt:
The Board of Educat ion of the Cit) of Schon! District of the City of Ne\, Yori,; is
m~ated b:;. the Legislature of the State of\.e,\ Yori--. and deri\c S its p,rne rs from
State l,m.
ILmd 1, hi:11 the grant tlf ma: ,1r.il nuthori t~ frn111 tile: stat.: kgi ,l aturc bps.:,. tlw rri i::r s: s1,~m of gu, ~rn an.:c: 11 ,
c•thcr \lt.'rJ, . clir.:ct go, .:mane.: b) a sr.: ,1:11-pc:rson ROF immediate:!) srwps back int,, c,ist.:ncc: suc h :.me a, th.:
k ,!i, 1..Hurc act, .'><'< liup~ . 111111 .11 , 1i1n e~ ..:v:n 20 I i 06 20 n, 1c\!il111 11 !rn1-if-ma, 0r;-s~hnlil•-:vnt rri l-lG.n~cs-OJ-2U0 1, ~ 11i~l1dc:-0I i"cr _,. _lu ;:- .,.hrml

1 he thi11een memher bod~ designated as the 8oard 01' Lducation in section 2590-h
of th~· Ed Jcati 1.,n L,1,\ shul! be knm\ n as the Panel for Lducational Po lie\. ·1 he
Pa id fo r l:ducatinnal !\,lie: is a part of the go, ernancc structure rc spo nsibk for
the Cit: Sclh)l,I [)istril'l or the Cit~ of l\rn York. ~ubjecl to the Ja,,s nf the State
of Ne,, York and the reglJlations of the Stale Department of l:.ducation. Other
parts of the structure include the Chancellor. superintendents. community and
cit)\\ ide coqncils. principals. and school leadership teams. Together this
structure shall be designated as the Department or Education of the Cit: of Nm
Yor".
Sei: l1llps:/:\V\\ \\ .schools.n,-c .1mv/about-uslh::0Jership/panel-for-education-pol ic\ /pep-ln l:m ~
(emphasis added).

Notwithstanding the BOE·s decision to rebrand itself as the PEP. the fonnation of the
DOE, and the political and practical effects of .. Mayoral control:· courts quickly realized that
\ ery little about the legal frame,,ork of the cit:(s school district had changed. As re0ccted
abo\·e. the DOE is a collection of individuals employed almost entirely by the ROE who
identified more close!::, ,, ith the Cit)· s go\ ernment for reasons of public presentation and
framing. \\'hile the C'hancdlor ,,ould be. under the ne\\ system. a City emplo:,ee and
ans\,erah\e w the \layor rather than the BOE. the school district remained a separnte entit::,
g1)\ emed h: state la\,. as ,,c)L1\d he all of Dor:· s officers and emplo::, ees.
To that effect. in August 2003. United States District Court Judge Kram issued a decision
--ogrt1t'[i11gj 11"ith the Corporntio11 Cou11selfor the City that changes in the statutor) scheme
regarding the interpla) bet,, een the Board and the City can be best described as 'political.· with
1he Board continuing to exist as a separate and distinct legal entity from the City:· Go11:::ale::: r
Espor:::a. No. 02 CIV. 4175 (SWK). 2003 \\'L 21834970, at *2 (S.D.N.Y. Aug.6.2003)
kmphasis added) (concluding that .. the Cit) cannot be held liable for the alleged torts committed
b: the Board.. ). '\e,, Yor" ·s courts also agrel.!d _ 5:a I'ert.'::: l'X rel Torri:., 1. City 1~/'.\"n1 for/...-+ I
A.D.3d 378. 3 79. ( I st Dep·l 2007) (.. \\'hilc the 2002 amendments to the Education La\, [ ... ]
prm iding for greater mayoral control significant!) limited the power of the Board of Education
I ... \. the Cit) and the Board remain separate legal entities") (internal citations omitted).
The courts also determined that. notv,;ithstanding the ad\·ent of .. i\'layoral comrol:· and
rublic presentation not\\ ithstanding. the DOE ,,as and is not a ·•Cit) agency:· For example. the
Second Circuit obsen ed that .. [t]he departments of the Cit) of l\e\\ York l) picall). perhaps
uniform!), ha\ e been created b) the Cit) Charter,\\ hich does not create a Ne,, York Cit)
Department of Education:· Ximines 1·. Ueo1J:e Wingate High Sch .. 516 r.3d 156. 159 (2d Cir.
2008 ). In contrast. the DOE \\as ··a creation or the BOE ... through the BOE·s b) laws:· Emo11(jourdt! ,·. Dep't of Educ .. '\o. 1-l CIV. 7359 \\'FK Vt-.1S. 201-l \\'L 7366185. at * l (E.D.i"..Y.
Dec. 23. 20 l 4 ). Thus . .. the Cit) remains a separate kgal entit.:, from DOE:· Flc.:rro \'. ('11_1 1~/
Xe,, fork. No. 12 C IV. 3182 AKH. 20 I 3 \\'L -1535-+65. at *2 (S.D.N.Y. Apr. 22.2013 ). and
DOE is "not a mayoral agcn<:) :· Bacchu., 1· .\e11 fork City Dcp'1 C!f Educ .. 137 F. Surr. 3d 21 -L
248 n.26 (E.D.'J.Y. 20 15 ). Sec a/., n .\larrer of Applicario11 of Plumhcrs Local l ·11ion .\"o I . L .-1
.-IF1. CW, lnde:-- No. 112139 08. 2010 N.Y. \!i c;c. LEXIS 1-170. at *9 (:-.Y. Sup. Ct. Feb . 2.
20 I 0) (holdin g that DOE. Iii--~ BOE. is 11(>t ;:i ma:oral agen1.::, J: D1111itn1copu11/o., 1·. C"i1_1 of .\'L 11
fol'k. 26 F. Supp. ld 200. 2 10 (l:.D .'\.Y. 20 1-ll ("The Cit: and the DOE arc separate lega !

-:ntitk:," J: Din i mi Ci1_1 oJ Xn, rork. 973 r. Supp. 2d 50-L 532 (S.D.'\ .Y. 2013) (noting that "it
i:, undi:, putcJ thdl lhl'. Cn::, and thi: DOt. arl' l\\O si:parJle municipal cntitie:," 1: 7ht.! Begi1111ini
11 uh ( 'h ildre11 ( '/wrra Sch. i· . .\c11 fork C'ity JJup ·, c~/ t:d11 c. . 52 \foe. 3d l 2 l 6(A). 43 KY .'UJ
769 ('-.Y. Sur . Ct. 2()16) ("Although the Board of Fducation no\, consists partial!~ of
appointments by the i'vlayor of the City of New York, the Cit) School District of the Cit:, of !\C\\
Yori-. is still g~1\emed b::, the Nc\\ York State Education La\\ (citation omitted): f'arsir_,
7i-<lllsit. l11c. i·. Bd <f Educ ofCiry ofi\'e\1 fork. 5 N.Y Jd 532. 534 n.1 (2005} (obser\ ing that
"[a]t the start of this litigation. the Department of Education \\US knO\\n as the Board of
Education. the original named defendant") .
00

)

The DOE. then, is essential!:, a ··dba:· or a label employed b:,. the BOE/PEP and the
Chancellor, one designed - presumabl) under the ivlayor· s direction (or \\ ith his or her assent) to make the DOE appear as if it is a Cit; agenc;, so as to further the goals of accountabilit:, and
central ized decision-making that underlie Mayoral control (for as long as the State government
allows it to remain in place). The legal reality is something else. 4
ii.

Office of the Special Commissioner of ln\'cstigations for the ~ew York
City School District
1.

Ennts Prior to 1990

In Junuar: 1980. the BOE established an "Office of the Inspector General" (the "BOL:

lG") to irn·estigate allegations of crime, corniption. and improprict). The BOE IG reported
directly to tht Board (not to the Chancellor), and had broad powers to inspect BOE records and
compel testimony from BOE employees. Hm,ever, the BOE IG"s office never became an
dTecti\ e \\ atchdog, and was \\ ide\) regarded as tooth less. B) decade· s end, the \\fay or and the
BOE agreed to form a Joint Commission on Integrity in the Public Schoo ls, helmed by James F.
Gillund wide]\ knO\\ n as the "Gill Commission:·" hich \\ould (arnone other thinl.!s) im·esti!.?ak
the BOE !G's -failtngs."
- .
In t,.,tarch 1990. the Gill Commission issued a length:,. report castigating the BOE IG and
recommending its dissolution. The Gill Commission's report concluded that the BOE IG lacked
competent b\\ ycrs and im cstigators, and focused its substantial resources on ··1ri\'ial matkrs ..
such as technical BOE rules violations rather than investigating '·significant illicit activity." The
report also noted that the office suffered from both mismanagement and the absence of certain
la,,-enforcement powers. such as the abilit) to issue subpoenas and make arrests. The Gill
Commission also found that. as a result of the BOE !G's percei\ ed incompetence and lack of
independence from the BOE. supen isors and teachers ,,ere broad!:, reluctant to report
' HC'\\ard Frit:dman. Gen.:ral Coun sel of DOE. te :itified that h<: undcrst0,1 d DOE

\'.J S

not a Cit:, agenc~ .. b<.:i.'d 1:01

v11
,1 _1 i!ur-a11d- ,1•ha(f oj ttXf1<'i'lt!IJCt! h<T<' bur in 1111 prior r aft! ar Thi! hn1 d2pan111c111
It 11 us an is.me 1hc11
11 011id CO/Jlr! 11/J sprcUicall.i for 11/t! Ii.id. 1hc·11
/ k11c·1, tlwl Sia/,: lw, rlzt! Ed11ca1io11 /.cr,1. f!0\'<.!1'11,!d
·s
pruc11rt!n1<' 111 /)l'c/Cti,·t!s WI(/ IIUI /uni/ /cn1 s i11 ( ·1,a1 11t!1 13 I gut!.\S of 1/rt! Chu, tt!r. 1/i,11 gort!r11-1 proc111·t!11i.•111 for Ci1_,
agt!nci<'S
. Co111r,1c /s f<J1 UOL \\ t!i ,: d[((t!rt!III f1<11"ilc'.\ dUler2111 jim11s La11 suits
for lw1 s11i1 p111pvses. lht! Cir_,
till,/ f)()l <il t' I/iii lhc· S linl c f'<III_\
The ! .,11, /),fdl/11/ t! ill Hi/! lc/ ll'<· ;-, 111 ho//1 h111 jiJI a {)Of lull c<1,,' 11·,,·11
ti t!IJ ll,'W/.1 u11d s11cct!ssji1//_1 111 0 1·<! ru dismiss 1h, Ci1_1 11s a f' <ll 0 7ht!r .: or, 01ha .:.rn111J'les ...

0 11/_1

nor

' ..\; th.: Gill Cummi,siun nvkJ. th,: St.it.:'; Edu-:miun 0,:p.irllnent had ~cp..irntt:I~ ime;tigat-:J th..: BOE IG and
1ssu~ d a critic.ii r:.:pon

urn1plaints ol' \\ rnngJoing t\1 the BUI:. The report noteJ that ··chis pen as i\ e lac~ of cnn tidt:1K'c
111 th e sys tan · s \\ atchdog i , a sign i fic::mt impcdim cni to s: ffrcti\ e policing ..
Thi.' (..ii\l Commission tliu:. rec ommended S\\Ccping change::; - 11:.1111el), that the BU L lC1 ·:,
office ··he redesigned from top to bottom. in its mandate. in its goals. in its staff. e\en in its
ph)sical loc ation." The commiss ion ·s report emphasized that the required ne\\ office "must he
pl.'n.:ch eJ to be intkpendrnt of the Board of Education." because "[pleopk: are ob\ iousl) less
likely to complain about \\Tongdoing ... to an Inspector General anS\\erable to the Board or to
the Chancellor.'· The report thus recommended that a ne\\ position be created •· a ··special
Commissioner:· one that ··would function, in essence, as a Department of Im estigation for the
Cit: school system:· According to the Gill Commission, the Special Commissioner should
"ha\·e a mandate to investigate system ic flaws that allow criminality and corruption to exist. and
to publicize those naws and recommendations for improvements in repons, whenever the
Spec ial Commissioner dee ms it in the best interests of the system.'' The report added that .. [i]n
addition to making this new office independent, its mission should be ... made clear to the
public ... in short, to build solid criminal cases against real criminals.''
The Gill Commission also recommendt!d a structure for the ne\\ oflice. ·1 he report
contemp lated that the new office \\ould be , at least at first, a temporar) one, much like the Gill
Commission itse lf. Thus, the report proposed that, ··as an interim measure." the i\layor should
retain the pm\cr to appoint and rt!m0\'e the Specia l Commissioner. Ho\\'e\ er. the Gill
Commission added that "adopting the expeditious solution ... does not preclude later
consideration of ... other approaches." including ··mak[ing] the Special Commissioner more
pennan ent b) legislation:·
The Gill Commission's report emphasized. hO\\e\ er. that the ne,\ investigative
commission must be independent. not only of the BOE, but also from the Mayor and DOI. Thus.
the G ill Comm ission recommended th at. so as to not --compromise the Special Commissioner·s
independenc e:· the nm officer should onl: ··be required tv make fonnal annu al reports to the
Mayor:· and --aside from these annual reports:· should only make reports .. \\hen the
Commissioner deems reporting appropriate:· The Gill Commission also suggested that .. the
Spec ial Commissioner could be made a deput) commissioner of the City's Department
Invest igation, so that the office would have subpoena pm\er, the power to obtain sworn
testimony, and the power to grant use immunity.'· 6 The report added that the BOE \\'OU!d
--presumably grnnt the Special Comm issioner.. the BOE's m,n investigatory powers. Finull:, th~
Gi ll Commission 's report also noted that it had "considered and rejected suggesting the transfer
of the functions of the [BOE IG] to the Department of Investigation ... The commission had a
particular concern in mind: "'ihat. as exigencies e\ ohe. [OOIJ \\ ill ine\'itabl:, mo\e resource :,
that should be dedicated to e radicating corruption in the school system to \\ hate\ er the target of
the hour ma) be:·

or

In a footnote. th e repon nott:d that the sa me "de, ict: 11as used b: \la)or f-...och 11hen he: created" the Gill
Comm iss ion name\) . the enab ling e\ec uti1 e order appointed the Gill Comm issio n ·s ch id cL1u 11 se \ a DOI deptit:
eumm i sioner so ao to en.ib!.: the Commission to issue subpoena; and tahe mom testimon:, Ho11 e\er. as the Gi l,
Co mm s, ion repon pointed out. it s "Ch ief Counse l did not. and the Spec ial Comm issione r 11rnild not. repon II) t!ie
Comm ,s ioner of I00! I ··

2.

SCI and the Special Commissioner Position Arc Created

Alter J1.,rn:,)i •11:, b~ i\\CCl1 th.: \Li: ,, r" .~ ,) flile anJ the ~Ol. anJ three !H mths after th-..
(,ill C0mmission irn,ed its r~ro11. Cil: Hall and the HOE·s repbccmcm for the BOI~. IC \\,b
read:.

a.

:\layoral Exccutin Order No. 11

E\ecuti\ e Order No. 11 (June 28. 1990) created a ne\\ position kno\, n as the .. Deput:,
Commissioner of Im estigation for the City School District of the City of Ne\\ York .. ('Deput:
Commissioner·).'. t.0 11. § I. The position ,,as not. as the Gill Commission report had
contemplated, an .. interim measure:· Rather, the ne,, position was a permanent one - a complete
replacement for the discredited BOE IG • and the new investigator was to be appointed by the
DOI Commissioner. not the Mayor. In nearly e\'ery other way, though, the new position tracked
the recommendations of the Gill Commission report - to create a new independent watchdog
,, ith responsibilit) for rnoting out corruption.\\ aste. and fraud in the city schools.
Ftrs1. as the Gill Commission had recommended. EO 11 made it clear that the ne\,
position would be an independent one. Section I of EO 11, explicitly invoking the Gill
Commission· s report. stated that the ne\\ Deput: Commissioner position ,, ould be .. independent
fn,m the Board of Education ... Id EO I I also contained numerous prO\ is ions designed to make
the ne\\ Deputy Commissioner indepe1ult!III ofDOI, the city agency with appointment p0\\er.
For example. EO l l prm ided that the Deputy Commissioner could on!) be rcmm ed b) the DOI
Commissioner "upon filing in the office of the Cit:, Personnel Director. the Board of Education.
and the Office of the Chancellor. and sen·ing upon the [Special Commissioner] the reasons
therefor and allo,\ ing such officer an opportunity of making a public explanation ... See EO 11. ~
2. This language paralleled the circumstances under which the Mayor may remove the DOI
Commissioner. and is\\ idel) understood as allowing remm·al onl:, .. for cause:·
EO 11 also limited the DOI Comrnissioner·s imol\ement in the irnestig,llOr) ,,ork of the
Deput) Commissioner in t\\O ke) ,,a)S.
•

Section 3(e) provided that .. {t]he Deputy Commissioner shall. at the conclusion of an)
investigation that results in a written report or statement of findings, provide a cop) of the
report or statement to the Commissioner of Investigation, Chancellor, and the Board of
Education.'' This language indicated that the DOI Commissioner was entitled to a cop)
of the Deput:, Commissioner's imestigatory report only after the invesligation 's
co11c/11sio11 and \\here a \Hinen report n~sults - not before or during an im estigati on. or
for an:, imesti gation \\here no \\rit1en report is generated.

•

Section 3{f) st::itcd thJl .. [t]he Deput~ Commissioner shall make an annual report of his tir
her findings and reco mmendations to the Commissioner of Im estigation. the Bo::i rd of
Lducation and the Chancellor." EO 11 e\ idences no other obligation to report to the DOI
Commissioner. This requirement echoes the Gill Commission·s recomme ndation th at the
Special Commissioner be required to report to the '.\la)or onl:, once a )Car. so as not to
"compromi se [the position·s] independence:·

l lib irH.kpl!nJ-:nc t:' \\t.b nu1hing lih.e the' rdationship bet\\een the 1)()1 Commissiontr and !(1 :-- t 1 t
Cit> agencie;;: FO 16 and othe r ixo, i~ions o t the Cit: Charter giH~ the DO! Commi:.si onc t
c,,)ntrnl mer the rc;,iming stru~ur..: and oh!igati,,n.:, or !Gs. s·11J,u1 al l 3: .H't' gv11L'!ull_1 [O 16 ,h
Jm~n,:,kJ.

EO 11 contained n umcrous add itiona! textual indications that the Deputy C 0111111 issioncr
position \\ as intended to be an autonom ous role exercising independent discretion to im e::,tiga1e
rnrruption and mismanagement in the cit; school district:
•

Section 3(a) of EO I I stated that the Deputy Commissioner ··shall recei\ e and
investigate complaints from any source or upon his o\\'11 i11i1ia1ive or at the direction of
the Commissioner of lm estigation regarding alleged acts of com1ption or other criminal
activity, conflicts of interest, unethical conduct, and misconduct within the [cit) schoolsJ'
(emphasis added). Section 3(a) goes on to provide that the Deputy Commissioner "'ma)
refer such matters involving unethical conduct or misconduct as he or she deems
appropriate to the Board of Education, the Chancellor, a Community School Board. or
Communit;, Superintendent. for investi gat ion. disciplinary or other appropriate action:·
and .. shall be authorizi:d to make an;, other ill\ estigation and issues such reports
regarding corruption or other criminal activit;,. unethical conduct, conflicts of interest and
misconduct. thar he or she dee 111, to be in the best interest of the school district ..
(emphasis added).

•

Section 3(d} of EO l l ga\ e the Deputy Commissioner the pO\\Cr to .. recommend such
remedial action as he or she deems necessary. and monitor the implementation by the
Cit;, Schoo l District of recommendations made by him or her·· (emphasis added).

•

Sect ion 3( g) prO\ ided that the Deputy Commissioner .. sh al I ma~e 3\ a i!able to appropriate
!,m cnfon:emcnt officials infom1ation and e\ idence .. relating to crimes .. that he or she
ma;, obtain in carr)ing out his or her duties:·

A 11 of these pro, is ions described an office \, ith independent decision-making authorit). Further:
•

Section 4 of the EO IL titled ··Cooperation\\ ith lhe Deput) Commissioner;· broadl)dcscribed the obligations of others to assist the Deputy Commissioner in his or her ,,or!,;.
Section 4(a) pro, ided that the DOI Commissioner should pro\'ide .. whatever assistance
the Commissioner ... deems necessary and appropriate to enable the Deputy
Commissioner to carry out his or her responsibilities:· Sections 4(b). (c). (d). and (e)
co l lecti\ el: obliged the BOE. the Chance llor. and their charges to cooperate\\ ith and
pro\ ide documents to the Deputy Commissioner. Section 4({) imposed an affinnati\·e
obi igation on BOE 011d Cit;, emp lo:- ees to report misconduct of\ arious t::, pesto the
Deput;, Commissioner. \\hile Section 4tg) made clear that Cit::, emplo::,ees also retained
the separate obligation to repor1 that misconduct to DOI.

•

Section 5 stated that .. [tjhe salaries and C'\pensc s of the Dcput::, Commissioner ond hi1
lu.>r stciffsha!l be borne b) th e Board of Education.\\ ithin a budgetar::, allocation to be
mutua ll::, agreed upon h:, the Board of Fducatin.n ,md the Cit::,. pro\ ided ht•\\ C\ er. that

01

such hudge tary allncati 0n sh 3l l he adequate to ensure lhe eftecti\e and independent
perf(1 nna nc<..' 0f tbl: dut ies ;md resr(1ns ibi liti e5 nf the Dep lit~ C0mmissi0ner"· (empha-,i-::
adJed ). ("'\ 1 p1·u, ision \\U S m::ide fo r :m~ DU I O\ er:;igh t of the Deput:- Commissioner' ~
budget \
Sl!Co11d. as the Gill Commission had recommended. EO 11 pro\ ided that the Deput)
(. ommissioncr .. sha ll e~ercise the powers cnnf1:rred 011 a Deput) Commissioner of Im estigation
h:, Chapter 3-l of the Cit) Charter. including bm not limited to the pO\\er to compel the
attendance of\\ itnessc:;." Sel-' EO 11 § 3(b) (empha:;is added). But EO 11 did not actual I:- state
that the Deput:, Commissioner would be or serve as a "'deputy·· to the DOI Commissioner.
Rather. LO 11 used the indefinite article .. a.. - suggesting that the Deputy Commissioner \\U:i
intended onl) to ha, e the po11·ers of a DOI Deputy Commissioner. And EO 11 made amp I) clear
that the Deput) Commissioner was not intended to be a rnnilla DOI deputy subject to the
direction of the Commissioner: to the contrary: by providing that the Deputy Commissioner
could only be removed for cause, limiting the Deputy C:ommissioner·s reporting obligation to a
single annual update, and according the Deputy Commissioner the po\\er to conduct
im cstigations. issue reports. and make recommendations at his or her own initicith,e. EO l l
made clear that the Deputy Commissioner \\'US intended to be quite 1111/ike the DOI
Commissioncr·s other deputies.

Third. at th.-: time FO l l \\'3S issued. DOI e:--i :.tecl in material!) the saml.! form as
current!). \\ith sub~tantial\y the same authorit) - name!.:,. EOs 16, 78, and 105 \\ere all in place.
Yet EO 11 pointed!) did not make the Dt:pllt) Commissioner an --inspector General .. subject to
the extant IG S)stem. Instead. Major Dinh ins ~ in cooperation\\ ith the BOE - intentional!: did
something quite different.
b.

The Board of Education Authorizes EO 11

The Ja: prinr ll) CO I 1· 5 i~~u •.rnce. the BOE enacteJ a counterpart resolution ti) LO 11.
The BO [ · s June 27. 1990 resolution began b) repealing l\\ o prior BOE resolutions establishing
the discredited BOE !G; the ne\\ resolution proceeded to authorize the creation of the Deput::,
Commissioner position h:, 't'.-la)Or Dinhins.
The BoE·s June 27 resolution mirrored EO 11 ·s language describing the role of the
Deput::, Commissioner. For e\ample, the resolution provided that the Deput::, Commissioner
.. sh.i ll exercise all th[e] duties. po,,ers. and responsibilities of the Deput) Commissioner of
Investigation set forth in [EO l l ]... But the BOE·s resolution also \\ent further. As the Gill
Commission's report had anticipated. the BOE confem.:d upon the Deput:, Commissioner al\
"those pm,ers of the [BOE] and the Chancellor \\hich are necessar::, to conduct as complete an
in\ estigation or to issue such reports as ma:,- be appropriate and all .. im cstigator::, pm, ers
conferred on the Board of Education b::, the Education Lrn. the Cit) Charter. or an:,- l1lher l.rn ...
including "the po,,er to administer oaths and affirmations. to compel the allendancc of\\ itncssc~
nnd the production of d0cumcnts land] to e\amine \\ itnesses:· The BO E's resoluti on al so
r,ro\ idcd that "the Deput) Commissioner and such dcputie::i ::i,, he or she sha ll dc: sign3ted shall he
de~meJ to be emplo) ees of the Board of Education assigned as trial e:-..aminers \\ ith authoril:
under !the] Education L,rn ... to conduct im estigations and hold hearings on beha lf of the

B()::irJ of !-durnti on ...
In ::iddit1,, n t11 :1ecl1r,ling th: 11~ \\ po;;iti ,m spccifi ._: pt•\\ci':, and righh under th i: ! dt11. ,ni, •;,
! ,rn. the BO!· ·s re3ulution bruadl: and Cl)111prchensh d: Jirccted the ufticcr:, and empl\1: cc~ Pl
the sd1n1..1I di:,trict to coopl:!ratc "ith the Deput: Commi:.sioner."'
3.

Stancik Takes Office und SCI Is Formed.

In October 1990. Ma) or Dinkins appointed Ed Stancik to the ne\\ Deput:, Commissioner
role. Stancil,:. \\ho had pre,·iousl) ,,orked for l l :ears as an assistant district attome) in Ne\\
Ynrh Count). proceeded to put together a staff. To that end. on Januar) 9. 1991. the BOE pa5sed
a resolution creating a number of ne\\ positions in the "ne,,·Iy created Office of the Deputy
Commissioner of Investigation for the City Schoo l District." As the reso lution explained. after
taking office, Commissioner Stancik --subsequently determined his organizational strlll.:ture and
management staffing," which was ··approved by the City Department of Personnel"' and
conveyed to the BOE. The BOE. in turn, adopted a resolution creating nine positions. each with
u particular title and a specific designation in the "Board of Education Management Pa: Plan:·
The resolution \\Cllt on to prm ide that the Deput) Commissioner ··.,half hon: solejwisdiction
on.>r all e111plo_rec1 1rirhi11 the (!/tin· 1!f1he Depw_i ( ·0111111is,·fo11er. including but not limited to.
the authorit> to set salaries\\ ithin established le\ els. to hire and terminate sen ices. in
accordance\\ ith applicable Im, and regulations and\\ ithin the [budgt:t]" (emphasis added).
·1 ,, o furthcr enactments fol lowed within the next l 8 months. Firsl. in Executi\ e Order

No. 3-t (Jan. 3. 1992). Mayor Dinkins changed "[t]he title of the Deput) Commissioner or
Jrn·estigation for the City School District of Ne\\ York·· to "the "Special Commissioner of
Im estigation for the Ne\\ York Cit) School District.'' This title change confirmed that the
Special Commissioner was nut. as a matter of la\\. a ··Deput) Commissioner of DOI." The
enactme11t also pro\ ided that EO 11 "shall in all other respects remain in full force and effect. ..
Second. on Jul~ 7. I992. the BOE passed a resolution barring\\ hi~tlehlo\, ing conduct h> officer,
and emplo:;ees of the Cit) school district. and lodging p0\\er to imestigate \\histleblo,,er
complaints \\ ith the SC L
With the se and other pO\\ ers in place. Commissioner Stancik proceeded to operate the
SCI office as an independent ,,atchdog agenc) for the next IO )ears. During this time. so far as
the n:cord reflecEs. SCI sel its m, n investigator) priorities: issued reports and recommendations
\\ ithout an) direct mersight from DOI; separate!) reported the )Car-end results of its efforts: and
othem ise operated independent!). 6 As Commissioner Peters testified: "Ed Stcmcik · to his

Sub:ic'.:J ui:nl am::ndrnent;; t,~ the C1t:, Ch:mcr nnd the ( hanc c\lor· s r~gulation ; ,khl10\\kdged th:ir th~ Spl'c .,1 1
Conimis,ioner \\as the propt:r n:~ip ient of repor1s of II rongdoing in Cit:, schoob Se.; Cit:, Charter ~ 526-a-c:
Chancellor· s Regular ion A--120 (prm iding that if principals discQ\ er corporal punishment of a sexuai n:iturc . th e:,
must immediate!: contact the 1\ YPD and "SCI")

· ror e'\ am plc. SC l's ,1ebsit:: contains 62 im e;ti_,;au,c n:por1;, from Stancil-.' s tenure

.'i,c

http,: \11w, I 1111:.t!o'> si te: do i sc i pub lic-r:!0011,.paiec (l ast 1isitt:d Oc t. 9. 20 181. '\oni: ofthost.' 6~ r,.:por1 s 1\er~ srnr
to or b~ar the signature of the Commiss1oner of 1111 estigation: so far as tile rcpom r..:, ea!. DOI personn,:I on!:
:1,si,1ed \l ith mo of the 62
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4.

Richard Cond on Replaces Commissioner Stuncih:

Commissi oner Stani: ik suddenl) gre\, ill in earl) 200 2. and passed a\\a) in ~larch of that
,~ar. On June 18. 2002. ~'la: or Bloomberg and DOI Commis sioner Ro:,c Gill I karn joint I)
announced that Stancil-. \\Ould be succeeded b) Richard Condon. Condon \\US a ,,ell-kno,,n
figure. particular!: in l\'e,, York Cit) la\\ enforcement circles. He had sened as NC\\ Yori-. Cit:
Police Commissioner in 1989 and 1990. prior to ,,·hich he had a 33-year career in state and local
positions. including as l\e\\ "York State Commissioner of the Division of Criminal Ju stice.
To facilitate Condon·s appointment. tvlayor Bloomberg made changes to EO 11 .
l.:.xecutive Order No. 15 (issued the same da) as Condon's appointment) replaced Section 2 of
EO 11 \\ith entire!) new language. As originally drafted, that section - entitled ·'Appoint111e111
and Remornl of Dcput) Commissioner.. (emphasis added) - accorded the DOI Commissioner the
power to appoint. prO\"ided that removal could take place only for cause, and required that the
appointee be a l,l\\ ~er{\, hich Condon \\US not). In EO 15. tvla) or Bloomberg amended that
section tu read, in its cntiret). as follo\\s:
Section 2. Appointment of Special Commissioner. The Commissioner of
Im estiga1ion shall appoint a Special Commissioner of ln,estigation for the Ne\\
York Cit) School District. The Special Comm issioner shall ha\ c had at least fi\ e
)ears of la,\ enforcement experience.
EO 15 thus accomplished two things: (I) it removed the requirement that the Special
Corn missioner be a la\\)'er: and (2) it remo\'ed all textual references lo the DOI Commissioner" s
authority to rernmc the Special Commissioner. including the prior reference in Section 2·s titk.

5.

Condon's 15-\'ear Tenure as Special Commissioner

Condon proce eded tn operate SCI as an almost-entirel) -autonornous unit\\ ithin DOI for
the next 15 years. SCI continued to maintain its o,rn investigati\·e priorities. issue its ov,n
9
reports and recommendations, and separately report the results of its efforts. For example,
during Commi ssioner Gill Hearn's tenure. Condon occasiona ll y attended DOl"s CompStat
meetings and orally reported on the results of his im estigations ; howe\ er. Condon \\ as not
subject to detailed que stioning (or challenges) by Commissioner Gill Heam. as were other
ln spec tnrs General Cond<:-i n also met pri\ ate!:, \\ ith the Commissioner as needed .

,\t th,: same tim e. the reco rd m:il..es clear that C-omm1 ss1on.::r~ Gill Hearn and P..:t.::rs con; id ered Condon to be a pun
o f DOI in some srnsc. fN exampl e. DOI"s 2002- 03 annu al repo rt li sts Commi ss ioner Condon on a list of DOI staff.
Jtl:,t bcl ,'11 F11 s1 0 <.?pul: Co mmi ss icrner Eli zab t:th Gl azer S.·e https: 11w,1 I .n1 c ao1 asse ts doi do11nload s odf 200 2200 3 dc•i annu::i.l rep t., n. pdf. at 23 In December 2010. Commi ssioner Condon 11 a; tran sferred frnm a DO[ 1\11.:: to
a DOI line lt is un -:k ar 11 h) thi s transiiion oc.:urr~d. ne1enhdess . it doe s n\'t appear to haH had an: .:!Teet on the
da,: ·to•da: rcl:i ti L' nship b<'.t"\1.:e n Comrni~s inncr ConJ un. SC I. and DO1

Tint relation ship large:!: remained in place folil,\\ing the 201-l appointment o!
l 'ommi~si,1 ner Petl' r::,, ( ondt1n did participate in mon:: DOI busin~ 5i bet\\ ccn 2014 and 2017
1
th,rn Ill' had umkr Commissioner (iill I leam . During thi s time. Cnndnn att.:nclcJ DOl' ,s \\ ,•,:~I:
<,.'\.Ccuti\e meeting~, lie abLi a~si:iled \\ith the formation and operation~ of the DO!'s t\YPD !Ci,
inten ie\,ing numernu::. canJidJte::. during the offo:c·s creation and offering fredbacl- on that
squad's reports. Condon also served in a DO! leadership capacity during the Rivington House
in, estigation. from,, hich Commissioner Peters ,,as recused in large part. Ho\\C\er. ,,hik
Condon himself serred as a\ aluab!e resource to DOI, the SCI squad did not. For example, on at
least one occasion. Condon rejected DO rs request for SCI staff assistance to inten ie\\ NYPD
IG office candidates.

In the same \ cin, DO I oversight of scr s work remained as it was before - there \\ as
none. Among other things, SCI continued to separately release its reports and its statistics. 11
That is true even though the record reflects various scattered attempts by Commissioner Peters
and his staff to assert direct control over SCl's operations while Condon was in office. For
example, earl) in his tenure. Commissioner Peters instructed DO l's Director of
Communications. Dianne Struzzi. to (I) consolidate DO I's press office ,, ith that of SCI specificall 1 . to h,ne SCl's press office. Regina Romain. report directly to Struzzi and (2) to
instruct Condon to change his letterhead lo match that of other DOI units. !'\either of those
instructions\\ ere fo!IO\\ cd: the press offices never merged. Condon told Struzzi th:1t he\\ as in
charge of his O\\n letterhead. and the issues apparent!) died there. Similar attempts to assert
control 0\ er SC I's neet of DOE:,-purchased vehicles also stalled.
DO! senior staff testified that. not,, ithstanding their considerable personal and
professional respect for Condon, they did not believe that SCI was operating to its full potential
during the 2014 lO 20 I 7 period. According to this testimony. it appeared to DOI senior staff that
SCI was investigating too many .. one-o(T' or discipltnar)-type offenses. as opposed to larger
investigations addr~ssing more systemic \\fongdoing. DOI senior staff noted that SCI did not
employ a single auditor or financial forensic in\'CStigator. and thus possessed limited (if an:)
capacit) to investigate complex financial misconduct at DOE - a state of affairs at odds\\ ith the
Gill Commission·s long-ago recommendations. First Deputy Commissioner Lesley Bramer also
noted that the sole .. systematic .. report that SCI produced during Condon ·s final three) ears - a
report about missing children- was investigated in conjunction with 001. 12
As of mid-2017. DOI 's organizational chan shO\\ ed Commissioner Condon as a direct
report lo Commissioner Peters - a unique position that \\'as entirely separate from the !Gs.

ln hi s annu al budget Jestirnon) to 1h,: Cit: Counc il on \larch 16. 20 15. Comm issioner Peter < nl't,:d that
Comm i;;ii0n.:r ConJon haJ "held the: positi1)t1 of Spee ial Commis;ioner of In\ c:;tigat ion since Jul:- 2002." and adJcd
that Commissioner Condon had .. done a superb job in this role." \\ hich "as \\ h) Peters had "asked him 10 sta: on in
th t: ne\1 Adminis1ration:·
Sc't! https.
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!ti s notahk, hcl\\ ~•1.:r. that 11hile bo th Pi!!ers und Condon·s names appear on the repo11. the repon app.:ars on SCI
kncrhead and 11as signed b: Condon ·s first depur:: commissioner. Regina Loughran, St!e
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a.

Bad.ground to Dispute - Late 2017 And Early 2018
6.

Condon Announces His Retirement, and DOI Leadership
Ponders the Future.

In mid-to-late summer of 2017. after 15-plus years at SCI, Condon mo,·ed fornard \\ith
pion;, to retire. Condon initial!) intended to depart in the fall : h O\\C\ er, the sudden illness and
subsequent passing of First Oeput) Commi ssioner Regina Loughran prompted him to dela) his
retirement until the earl) \\inter. 13 ~ e,,s ofCondon·s imminent retirement prompted
discussions among DOI leadership about the future of SCI. These discussions re,·olved around
t\\0 potential options for a post-Condon \\Orld . One ortion \\as to recruit a ne,\ Special
Commissioner of comparable stature to Condon - a figure\\ ith substantial la,, enforcement
experience and status who would essentially step directly into Condon's shoes. This option \\as.
of course, consistent\\ ith past practice. DOI leadership also discussed a second option: to
centralize SCI under DOJ's umbrella. Both options had pros and cons.
Centralization. DOI leadership believed that consolidating SCI into the DOI structure
had man) potential benefits. one of\,hich \\as efficiency. As a standalone unit. SCI had its 0\\n
bad,-onicc staff and infrastructure. including its 0\\ n oftice administrator. press and public
relations function. and parHime IT staff. DOI leadership \·ie\,ed this as an unnecessary
dLtplication of function s a\ailable through DOI. and believed that consolidating operation~ \\ould
result in cost Stl\ ings that could be rein\ ested in investigator) \\ ork.

Another potential benefit \\aS ensuring uniformity of operations. This consideration had
multiple layers. First, DOI leadership was aware of material distinctions between the t\,o
offices· practices. For exampl e. DOI leadership llnderstood that SCI investigators did not
regularly give inter\'iewees Garriry and related \\amings 14 • which DOI leadership belie,ed was
not a best practice. DOI leadership hoped to harmonize SCl's investigatory standards \\ith those
at DOI. Second. DOI leadership S3\\ , alue in broad I:, aligning S(Ts im estigati\ e prioriti~s \\ ith
those of DOI · namel) , as DO l leadership sa\\ it. focusing on large-scale. S) stemic
investigations of corruption and wrongdoing rather than "one-off· investigations of indi, idual
perpetrators. As DOI leadership s:m it. if SCI \\ere in the 001 fold. DOI leadership \\Ould not
only be able to reset SC I' s priorities {both among existing staff and by hiring ne\\ staff.
including financial auditors, to tackle larger-scale imestigations). but DOI would be able to
leverage all of DO1's resources to assist\\ ith school s-related investigations and 0\ ersight. Third.
DOI kadership sa\\ value in uniformit) of presentation. That is: transforming SCI into an

· Lo ughran· s sudden departure presented cha lt..!ngcs. both for personal and profess iona l rca.sons. ,\ s Sch lach!!t
tl?stificd: "Rt!ginu 1-. m 1'1<1111l<1cc I 111..:,m s/i.' j11s111 0 .1 - · she du / rhc 11 ark ojji1·<! fh'Ofl li! Silt' rcm 1h01 place l 011
/..11 ,,, , :, h,• 11 as o rn1d11w11al _lint dr!r 111_1 Sir, SlWI of r,111 ii e1·1:1;1 d<1_1 w rd Co ndo ,; 11 as th<' 1op jig11r<' 11 ho sign.:d ojl
.11 i/1111g , hut Rr!~ r11a " .11 r,:(1/1_1 h ,111,/1-- 011 Sh,• ro1sid, an.I 1.-/r thL' (/Th •-· i11 Ju /_1 cm, / rhings r,•,il/_1 ch,mgt1d I 111, ,.,,
, .,, rui11/.1 the 11 ar k food 11 1c r t2,1s.'d rh,' s, 1r1 af It! , d of /hllllL 111 1/r, (!fiic<' inc:, .:a~,•J"
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or Im estigation" under the DOI umbn:lla \\ould pn..':,1.·Jll o

DOI leadership also cl', nsidered c,,ii:;0lidation in tc:rrns of authorit) and uccountahilit ~, .
r\s tu authorit.:,: since 2002. the <.:it.:, ·s schools hud been under nHl)oral control, and )et S(Ts
relationship to DOI had not materiall) changed. DOI leadership considered this to be an
anachronism and an outlier g.i,en EO 1os·s directi on for "a single aggregate of personnel anJ
resources" among the Cit) ·s inspectors general. As to accountability: DOI considered itself
ultimate!:, responsible for scrs practices and output.\\ hich suggested that DOI should be
keeping a finner hand on the tiller.
Retaining a Condon-like figure. Keeping SCI as it had been - as a quasi-autonomous
office. led by a Spec ial Commissioner - also had potential benefits. For one thing, maintaining
the status quo was, by definition. consistent with past practice, and would thus prevent the
disruption and management challenges that would accompany a new approach. Additionally.
ha\'ing a figure of Condon·s stature had pro,en beneficial in the past. Condon him self had
served as a valued advisor to DOI senior leadership. both under Commissioner Gill Hearn and
under Commissioner Peters: u figure of similar gra\"itas \\ould likely be able 10 assist DOI in
similar fashion.
7.

DOI Resolves to Bring SCI Into the Fold.

After debating the merits of the abo, e approaches. DOI leadership ultimate I~ chose the
path of assuming direct control 0\ er SCI - or, as Commissioner Peters put it, to .. ,real the 11e11
persona.fi111ctio11ally as cm /G. give them whatever title they want, but . .. lo f1111ctio11 like an /G .
. . / 1rcmt 1hem to report to an {As.rnciatl! Co111111issio11e1}. I 11·am us ro be more inn>l\'(:d:· I-le
udded that. in contrast to years past. he anticipated that he and his senior staff \\Ould have the
cupacit) lo take on the additional burden of supen ising SC I.
Around September 2017 (i.e .. before Condon had retired), DOI leadersh ip began to refer
to the SC I office b) an entire!) ne\\ designation - ··Squad 11 :· The .. squad" label referred to
DO l's ex ist ing organizational structure, under \\hich IG offices lor groups of IG offices),, ere
organized b) numbered squads. each of\\ hich reported (through an associate commissioner) up
to DOI senior leadership. SCI had never before been referred to as a .. squad,'' and Condon did
not accept the title. Condon testified that. after see in g a DOI .. org chart .. with tht> Srprnd l f
designation. he called Commissioner Peters and told him that he ,,·as not the head of any
··squad;· and would no longer attend DOI sen ior staff meetings. Commissioner Peters responded
that the changes \\ere a .. minor adrn ini strati,e.. matter. On September 28. 20 \ 7. Cond0n sent
SCI staff an email \\ith the subject line ··the office of the Spec ial Commissioner of Investigation
for the i\C\\ York Cit) School District .. stating as follo\,s:
For administrati\ e purposes. the Department ol' In, cstigation has begun to refer
the Office of the Special Commissioner of lrl\i:stigation for the 1\e\\ York Cit:,

t,_)

'Tl11, ,:.iluc of thi s considerntion 11as limited. th0ugh. b: the fact that SC! h:.id 11ide,prc a<l name re cngnit'011 in th~
schoob. Thu;. changing SC l ·s public-fa.: ing identit> coult.l s011 i:onfusion among SCI s C(\ns titucnt s and dim inish
the office's 01erall cffcc:ti1enes,

Sch11nl Di~trict a~ Squad l I .... The Orticeoftht'. Spe1.ial Commissioner \,ill
rnntinue w lht'. the term :,; ··c;z T and · Offi c~· l' l th.:: Spc:lial Commi:-.~itmcr" in ul\
u 1111m uni cati 111:, b,,ith 111t~rn,1 l ~ anJ e\ lt: ma !I~
Condon also spoh-e separate!) ,, ith others about the proposed Squad 11 name. DOI Deput)
Commissioner Ganesh Ramratan recalled a meeting ,,ith Condon in \\hich he said ··rm not
going to he Squad 11" or \\Ord::i to that effect.
Nol\dthstanding Condon's, in,s. DO1 leadcr~hip continued to em ision a different
relationship,, ith SC! after Condon·s departure. DO! continued to use the ne,.., ··Squad 11" label
for inti;:rnal DOI purposes for e~ampk. during \\ed-J) agenda meetings. Schlachet also
testified that, during the foll or 2017. Bro, ncr ··would pretty regularly say ... that [ DOI
leadership wanted] to treat the ne\\ No. I as more of an IG, as more of one of the !Gs:·
Schlachet also emphasized that Bro\ ner ne,·cr explicitly said that DO1 leadership intended to
\ icw the new Special Commissioner ··as one of the !Gs ... it was 'more like,' 'more like.' ..
\\ hich Schlachet interpreted to mean some unspecified degree of greater control.
8.

Siller Issues a Legal Analysis of the Proposed Takconr of SCI.

On September 27. 20\ 7. Bro\ner met \\ith DOI Cieneral Counsel i\lichael Silkr to
discuss the proposed changes to SCI. Siller rela)ed the exchange in an email to Ramrat::rn:
.. Lcsle) asked me to speak \\ith )OU about ,,hether \\C can hire a ne\\ IG for SCI. gi,e them a
DC title. pa: them SI SOK and ha\·e them report to [the Depul: Commissioner for
ln, estigations] ... Siller asked Ramratan to consider ,, hether those proposed changes .. l\\ ]ould ..
. run afoul of any City rules to your kno\,ledge." and added that .. lt]he adrnntage to doing this. if
\\ e can. is that \\e would not need to ask the Mayor to revise EO 11 :·
Rarnratan began looking into the issue from an HR perspecti, e: Siller began a legal
anJl:sis. From an HR perspecti,e. the "Specia l (omm·, ssioner" ' rosition had its 0\\11 code in the.'
Cit: Department of Citywide Administrative Senice·s (··DCAS") s:,stem that needed to be used.
On October 4. 2017. Siller sent Ramratan an email \\'ith the subject line ··EO 11: Some
Preliminar1 Thoughts:· The four-paragraph email \\as as follo\\s:
One of the amendments to EO 11 (EO 15, June 18, 2002) appears to have
eliminated the provision that the DOI Commissioner ma:, onl: remo,e the SCI
Commissioner after serving him \\ith reasons. The language in the 1991 Board of
Ed resolution giving the SCI Commissioner "sole jurisdiction·· O\er all employees
,,ithin SC[ rema.in s a concern. Presumabl:,. DOE could agree to amend that
resolution. I assume what that laneua!le
- means in am case is that the SCI
Commissi oner has control o, er his staff. rather than DO f: ha\ ing that control.

-

.

Interesting!:,. a.lthough EO 11 requires the DOt Commissioner to appoint the SCI
Commissioner, nothing in EO 11 explicit!) states that the SCI Commissioner
reports lo the DOI Commi ss ion er. In fact. EO 11. at§ 3. authorize~ the SCI
Commissioner lo make "an:, ... im estigation and issues ~uch reports regarding
corruption or other criminal acti\ it:,. unethical conduct. conflicts of interest. ond

misconduct. thJt he or she deems to be in th\! best interests of the school district."
I urther. ~~of [0 11 require:, DOI w rr,1\ ide SC ! \.\ith \.,hate\er a:_.;sbtan(c DOI
dccn1:, nece ~:,ar) lv cnabk SCI LL1 Cd tT> out its r-:Spl)nsibi!ities. That due:,n't re<1lt:
stri"e me as'\)\ ers ight" as much a<; an ohli gation to reasonabl) assist.
Section 5 of EO I l pro\·ides that the SCI budget shall be agreed upon by DOE
and the Cit:,. DOI has no c:-.:rlicit cunk'm plated rol1: in th ~ budget prlH.:e:,::i,
In general, EO 11 confers on the SCI Commissioner the same po\\crs o\'er the
DOE that EO l 6 and Chapter 34 confer on the DOI Commissioner over the Cit).
It seems that the intent was for the DOI Commissioner and the SC I Commissioner
to have parallel authority and for the SCI Commissioner to be independent of
DOE control. To the extent that the DOI Commissioner has jurisdiction over
every agency of the City (including DOE), it is implicit that the DOI
Comm issioner has ,authority O\'er the SCI Commissioner but that should be made
explicit either in an amendment to EO I I or in an MOU with DOE. I belie\e it
,vould be problematic to assume that \\C can appoint a new SCI Commissioner
and treat them lil-.e an:, other DOI IG.
The next du:. Ramratan responded ··t thin!-,. these arc
as is:·

\Cf)

compelling reasons for SC I to remain

Siller expanded his preliminary into a formal legal memorandum, \\hich \\as large!:,
compleH:d b) October 12. 20 17. The memorandum. titled .. Issues relating to successor to SCI
Special Commissioner Richard Condon ,""\\ as addressed to both Commissioner Peters and First
Deputy Brovncr, \\ith both Siller and Ramratan listed as authors (the ··October Memo··). lt
began by noting. that the Commissioner had .. asked for our opinion and guidance relating to
issues surrounding [Condon· s] successor. and set out four questions for consideration: (I) ··;,. l.:i)
DOI giH l\lr. Condon·s successor the title of Inspector General. rather than Spe(ial
Commissioner?": (2) ·•i-,fa: Mr. Condon·s successor receive an annual salar) ofSIS0,000. rather
than the approx imate!; $2 15,000 that 1v1r. Condon earns?"'; (3) --May l'v1r. Condon·s successor
report to DOl's Deput) Cornmissioner.'Chief oflmcstigations?""; [and]( ➔) ··Ma) SCl"s general
counsel and human resources functions. \,hich heretofore have run internal!) though SCI. run
through DOIT Siller·s conclusions were as follows.
Title change. Siller concluded that "to change the title of the head of SCI \\Otild require
an amendment to EO 11. as amended:· Here, Siller noted that there was an entire executive
order- EO 3-L of 1992 - de\ oted to estab lishing the position·s title, and concluded that ··the fact
that EO 11 \\as formal I:, amended in this fashion suggests that the title of the head of SCI \\as
deliberate!: and specificall:, detemlined.'. such that ·•giving the person \\ho occupies the position
the title ·In spector General' \\Ottld contra\enc the e,ecuti, e orders:· Si lkr also obsene<l that. in
lieu of asl-ing the ~fa) or to amend EO l l. DOI could potentiall) .. continue to use the title
· Special Commissioner· [but] f unctionall: regard the person as holding the position as an
Inspector General."" Ho,\ c\ er. Si ll er concluded that this course \\Ou!d be .. problematic in th~lt the
Special Comm issioner. not,, ithstanding F.O 3-L is and has ah\U)S been regarded us n Dcput::,
Commissioner of DOI. .. ::ind that this title \\as ··not mere!) an honorific"' due to. among other

Salar~ reduction. ~i 1kr conduded thrit the sular:, of the Sr,ei:ial (. nmmi:;~ioner \\ J ~ ~el
h~ the DO F. and posited that the --DOE presumabl_'.1 could adju st the salarie::; for 1H!\\ incumbent :,
... dm,m\ard:· Siller did note that .. [r]esolutions adopted b: the Board of Education on Januar)
9. 199 l gaH the Special Commissioner the power to. among other things. set the salaries of the
SCI staff " -

Reporting structure . Siller concluded that the Special Commissioner could not be
directed to report to DO!' s Chief of lnYestigations without significant changes to the existing
la,\. Siller began by noting that .. lt]he language of EO 11 suggests that the Special
Commissioner \\as intended b:, the !vtayor to be not onl:, independent of DOE, but to be
somewhat autonomous of even DOI." Siller not only pointed to EO 11 's "·for-cause" remo\ al
pro, ision. but also to the numerous textual indications in EO 11 .. that the Special Commissioner
was intended to operate with some degree of autonomy from DO 1:· The October Memo cited:
The lack of any textual indication that '·the Special Commissioner reports or is
subordinate to the D01 Comm issiond ':
• The EO's broad·s grant of broad imestigator'.) and remedial discretion to the Special
Commissioner
• Section 3(e)' s pro\ isio11 that th~ Spe-:ial C,1mmissioner need onl: pro\ ide DOI\\ ith a
cop) of\\ ritten reports at the conclusion or investigations. which Siller noted "does not.
for example. require the Special Commissioner to obtain DO apprO\ al or sign•off on
such reports .. :
• Section 3(f)'s express statement that the Spec ial Commissioner should make ··an annual
report of his or her findings and recommendations .. to DOI; here. Siller noted that --if the
DOI Commissioner had direct O\ersight 0\Cr the Spec ial Commissioner. as he does o\'cr
DOI lnsrectors Genern\. it arguabl: \\OU!d be unnecessar:- for the Special Commissioner
ll1 send a cop:- of the SCI annual report to DOI. a~ DOI \\ 0uld prl!Sumabl;- alread: be
\,ell a\,are of SC rs acti, ities..
• Section 4(a)' s direction that the DOI Commissioner should prm ide assistance to the
Special Commissioner, \\ hich "suggests more of a collaborative. rather than supervisor:, .
relationship as bet,,een DOI and SCI. ..
• The fact that. per Section 5 of EO 11. --001 has no enumerated role in the determination
of the SC! budget:·

•

rs

Siller added that the BO E's Januar:, 9. 1991 resolution "ga\ e the Specia l Commissioner ·sole
jurisdiction· 0\er all emplo:-ees ,,ithin SCI. including but nm limited to the authorit: to set
salaries\\ ithin established le\ els and to hire and tenninate ser. ices:·
rrom a II this. Siller conc luded that "[ t]he abo, c-cited pro\ isions, b:, themseh es and a~ a
\\hole.strong.I:, suggest that ha, ing the ne\\ Special Comm issi oner report to the 001 Deput:Commissioner for Im estigati ons (and referring to the Special Commissioner as ·Inspector
Ramrntan C\t:ntua. 11> conclu<kd that. as a result of the Special Commi 5sion~r line h,l\ing mo\'ed to DOI. thc t.:'
"ould be n0 impedim ent to the DOI Commissioner reducing th e Spec ial CC'rnmissioner· s salar; so long a, it,, J ,:
11 i1h1 n tht.! !:-.-ind pro1 id..:d r..~r h~ the titk c,ldt.!

(,enera! ·) 11011/d com1·un•11c bot Ii tht feller mu/ s;,irit <~/ l:O I I. m II ell a., the cited BOE
1
I< , u!utiom" (e111rhasis addt'J 1. ; Si lkr thus Cl1 ncl L
1ded that "[t]o effrt'tuate DOI c11ntrn l O\l.'.f
SCI in the same manner thut DOI controls the oftices of the Inspectors General for ;\YCI IA.
IlH( and SC\ \,nuld, therefore. appear to requirt: substantial amendments to 1::0 I I and
possibly a Memorandum of Understanding ,,ith the DOC along the lines of the t\'lOUs DOI has
entered into ,,·ith NYC I-IA:· .~

HR and GC functions. Sil ler nott:d that the BOE's 1991 resolution expressly provided
for the creation of adrninistratiH and counsel positions. and rc:iteratc:d that the same resolution
ga, e the Special Commissioner ··sok jurisdiction .. o, er his office. Siller thus concluded that
··Rerouting the human resources and counsel functions through DOI presents the same issues
discussed abo\'e and accomplishing this would appear to require amendments lo EO l I and
possibly an MOU with DOE:·
9.

Commissioner Peters Overrules Siller's Legal Analysis.

On October 17.2017. Siller recei\ed an email from Angela tvlinerva (assistant to
Commissioner Peters and first Dc!pUt) Bro, ner) requesting a meeting regarding .. the SC I
Memo:· Siller agreed to the meeting. noting that he hadn"t "even sent [the memo] lo her yet:·
but attaching the memo. Some time that afternoon. Siller and Ramratan met\\ ith Commissioner
P~ters and f-1rst De put) Bro mer to discuss the October l'vlcmo. Ramratan ,, as the only one of
the attendees to have any speci fie recall of the meeting: he recalled that Bro mer was
disappointed b) Sill~r" s conclusions: that she wanted Siller to gi\ e her and Commissioner Peters
additional options, and that she directed Siller to seek a MOU with DOE. Ramratan also testified
that Brovner said during the meeting that she ;,helicve[d] the relationship\\ ith the Mayor and the
DOI Commissioner ,,as not at its best.'' so DOI would look to a,oid seeking an amendment to
EO II.

Commissi oner Peters, Bro, ncr. and Siller all testified that the) did not recall the initia;
meeting on October 17. Commissioner Peters testified that he --remember[edj ver) long
com ersations \\ ith [Siller] about this around that time in \\hich he laid out for me rough I) \\ hat·s
in the memo·· and that he recalled thinking that Siller ""got it\\ rong·· because he had not looked
at .. the City Charter." which ··says I get to direct these people," or EO I05, which ;·say[s] l have
to appoint an IG for that:· Commissioner Peters' testimony was thus that EO 11. read in
ham1ony \\ ith other aspects of City law. authorized DOI to mal-:e SCI an IG·s office. Siller
testified that he did not recall the specific rationale that Commissioner Peters offered for
O\t:rruling the analysis in the October r-·!emo. Siller recalled that. by March 2018, he agreed
\\ ith the proposition that because Commissioner Peters had authorit) to hire and fire the Special
Commissioner, he also had authority to impose layers of management and supervision and other
·, Ramratan (a non-!a\1:-,cr} t6t ified that he did not draft an) of the Oct ober \lt!mo: rather. Siller 11a, respC'n;ible f,1r
the memo ·s substance. Rarnratan stated that his role 1\as limited to re\ ic\\ ing the memo and offering his opinirn.
11hich \\aS essential!: that he agreed \\ith it s conclusions. As Ramratan put it. the takea\\3) from the October
\lt:mo \la.5 tlrnt DOI "'shou ld not real!:, pursue changi ng .. . the titles and ~tufl. "
' Rarnrata n had separate 1: determined th .J t DC ,\S rule s did not neces ~ari l: preclude one "D c:put) Commis,ion\T ..
from rcpor1ing to anoth er deput) co mmissioner. though this conclusion \\a5 of unclear rel e\ance gi\en that the
Sipecial Comrnissi1.mc r had not been a "'Dt:put) Commissio ner"' since at kast I992.

r.:~1uircments - but he did not recall \\h ether that \\,b Commissioner Peters' \ ie,, as of Octoher
2017. \\.hen asl--cd ,.,hether hi s tah.ea,,a: from his initial co1ner:;ations \\ith Commis:.;ioner
Peters and l3r,)\l1Cr \\US .. Tlwnl-. )UU for the memo. ,,e·re doing this an~\\a:,:· Siller anS\\ercd "I
guess so.
Bro\ ncr·s testinwn: \\as some,, hat different: she testified that O\ er .. multiple
com ersations;· Siller and DOI leadership became comfortable \\ ith the idea that DOI I.ad
autho rity to take O\er SCI on a .. t,,·o-fold .. theor;,, based on polic) and precedent:

One. that (fftce needed w become more ji111c1io11a/ am/ !his 1rn.s the hesr way to
make it 111oreJi111ctional. Thar II e really needed lo do im·estigatiom . And that 11·as
impor/011I and this was the best H"ay to do ir. And t,ro, that yoll can have a dual
ritle of SCI and JG because 111a11_r /H!O/J/e hm·e dual fit/es at DOI and those things
can happen si11111lta11eo11sly. Th(J( you rnn have someone fimction as the !G, that
nerJ' mayoral agency is supposed to have an JG [and} 1111/esv the SCI special
commissioner is the JG. rhe11 you do11 ·, ha\'e an /(_; _So that rlwsi! things can
happen simultmiem1sf.1·.
The DOI witnesses' recollections as to why Siller pursued a MOU \\ith DOE varied. As
set forth abo\'e. Ramratan·s testimony \\as that BrO\ ner directed Siller to pursue the tvtOu at the
initial October 17 meeting. 19 Bro, ner testified that she could not recall telling Siller to pursue a
MOU and indeed did not kno\\ why DO! would ha\'e needed a MOU with DOE, other than a
generalized desire "to formalize things .. and a \'ague recollection that ••it had to do \\'ith various
funding issues and hiring:· Commissioner Peters' testimony was that it was Siller·s idea to
pursue a tvlOU, adding that, from his perspecti,e, the purpose of the MOU was sole I) to preempt
any potential future dispute regarding DOE·s commitment to funding SCI (as was then occurring
,, ith 1\YCI IA). Siller testified generally that the decision to pursue the '.'-:IOU \\as a coll ecti\e
one.
10.

DOI Proceeds With the Plan to Transform the Special
Commissioner Role to an Inspector General Position.

While Siller began drafting a MOU, DOI leadership continued to move fornard with the
process of changing SCI to an !G's office. Within days after the October 17, 2017 meeting
regarding the October Memo. Ramratan had instructed his HR staff to prepare a draft .. IG
posting .. for the Special Commissioner position.
The final\ ersion of the Special Commissioner posting listed the position\\ ith: ( l) the
civil ser,ice title ··Special Commissioner of Investigation - NYC School Dist. DOI.'" (2) the
office titk .. Special Commi~:; ioner or In\ e~tigati on:· and (3) a .. Di, ision'\\'ork l;nit"" of ··SCI
Squad 11 :· The job description contained \ arious conflicting description of\\ hat of1ice the ne\\
position \\ould hold. The description·s second paragraph began b) stating that ··DO!'s Office of
the Special Commissioner of Invest igation (SCI) has broad authority to iiwestigate \\rongdoing
h:, teachers and othe r ~ch •~1\ 1l em plo:,ecs \\ ithin the 1\e,, York Cit) School Dis1ric1.·· But the
' R.arnratan also had a genera\ r~c ulkction that '"ma) be a month .. after the October Ii discussion. Siller told him
.. ,, c could potent1::ill) d,, thi s ih, c . .. spoke to [DOE] and perhaps c, en get an '.\ IOl. _,.

third paragraph pr(>\ idcJ that the ~pecial lommi:. ') ioner \\Otdd "prO\ ide O\ era II direction to
DOl's SCI lnspecwr GenercJl Oftice:· ~ 01,,ith-,1:rnd ing this in con::. istent ,erbiage. DOI st.1ff
te ::,tifieu that it \\as ,,ell-1-:no\,n at DOI that them:\\ position \\Otdd perform an IG role. and that
the associated sabr> \\ould he sign ific;:intl) reduced from that,, hich Condon .had carned.2
11.

Coleman lntcnicws for the Special Comm issioner Role. and ls
Hired .

Cokman \\ as among the IO cand idates to app l) and in ten ie\\ for the \ acant Special
Commissioner position. Coleman had an C\tensive hrn enforcement and im estigatin:
background. After graduating from Brooklyn La,, School in 1996, Coleman worked as an
assistant district attorney in Brooklyn for five years, followed b) six years of private practice and
in~house legal work. At that point, Coleman joined DOI, where she served as an IG for six
years. During her time at DOI ( from January 2007 to January 20 I 3), she led Squad 3 and won
multiple awards for her \\Ork. By all accounts, she was known as a hi gh ly competent leader \\ith
exceHent interpersonal skil ls. Moreover, Coleman was highly regarded by the DOI leadership
\\ ho had worked directly,, ith her. For example. Siller testified that she •·seemed to be a team
pla.: er:· and that he regarded Co leman as a friend.
Since departing DOI , Cokman had \\orked as the Director or Institutional Equit> &
Compliarn.:e at Fordham Uni\ersit:,-, where she led the institution·s ·1 itle IX compliance and
imestigations. Coleman had. hm,e\'cL pre\ iously applied for an Associate Commissioner rok
at DOI, and\\ anted to return to public sen ice. She app li ed for the, acant Spec ial Commissioner
position on November 21, 20 ! 7. One da) later, DOI reached out to schedule an intervie\\.
Coleman ultimately interv ie\\Cd on No\'ember 30 ,,ith three Associate Commissioners
(Sadie Boursiquot. Paul Cronin and Jame s 1-- lahert>) and Assistant Commissioner t\·lichael Heal).
Coleman·s initial inten.ie,,ers scored her as high!) qualified for the job . Coleman then
inter\ ie\\ed again on Decembt!r 5 \\ ith then •Deput) Commissioner rvlichad Carroll and Bro\ ner
(\\ ho marked her as an ··Excellent" candidate across the board). The next week, on December
12. Coleman returned for a third inten iew - this one\\ ith Brorner and Commissioner Pt!ters.
DOI leadership agreed that Coleman's background and stated desire to modernize SCl's
im estigati\ e approach made her an excel lent fit for the job. For example. during her second
intervi e\\, Coleman told Bro\ ner and Can-oll that she ,,ould \\ant to hire auditors at Sl'I to
assess ho\\ the schools were handling their financial resources. Ultimately, DOl"s applicant log
showed Coleman as the first choice among all the inten ie\\ees. On December 14.2017,
Bro, ner \\rote Ramratan a memo stating that Coleman ··has demonstrated a keen understanding
of the Department or Inv est igation and of the skills required to fill the Special Commiss ioner of
In, estigations [sic l position in Squad 11 _.. Bro\ ner added th::it ··[t]hroughout the inten. ie\\
process, [Coleman) \\as calm and confident\\ hich are qualities needed to fill the leadership
role:· Bro,ner concluded b) noting that Colenrnn·s 20-plus )ears of .. extensi\e management
experience .. \\ou!d "help her perform \\ el! in thi s position ...

1 h.: r,:cord rcfle-:r; rha1 the 1.-•\1~r sa lar:, dissu:Hkd :i<? \ t!ra l p0tenri<1 I c;1nd1dat6. in:lud in'::! Lnmhi:.i;~ and former
DOl First D~·put) Cor111ni,s io11cr \\ alter Ars~nau\l. frnm pur;u in µ the position.

lhe issue of SCT ::. r.: .i lignment ,, ,is c\i:,cussed lo some extent during some 0 f Coleman· s
inten iC\\S. though the c:-..tent of that d i5c us~i0n i:-i J i:-iputcd . l uk rnan testified that during her
December 5 inter\ ie,\ with Bro\ ner and Carroll. Bro\ ner rosed\\ hat Coleman described as a
.. h)pothetical question:· ash.ing .. ,,h~H if ~ou \,ere the JG or this is an IG officeT Coleman
testified that she responded .. Is this a hypothetica\T and ··Do )OU h:ne an i\-lOUT at \\hich point
Brorner ··cut it off and said let's talk ... case.,_-· Coleman also testified that she raised the
odd it) of thi s question\\ ith Carroll after the inten·irn. Coleman added that Bro\'ner and Carroll
did not othern ise discuss SCT s incorporation into DO I. Bro\ ner did not recall spec i fie
questions and answers. but testified that Coleman was fully apprised that she ,,ould be operating
as an IG.
Coleman also testi lied that, during her December 12 intervie,\ with Commissioner Peters
and Brovner, he told Coleman that "this is a squad now,'· adding that ··when you were here it
wasn't a squad, but a squad is like an inspector general's office;· and using the terms ·'Squad 11 ··
and ·'Ser· interchangeably in n:ference to the office. Coleman testified that she did not
understand Commissioner Peters' comments to mean that SCI \,ould be turned into a standardissue IG"s office. but rather that Commissioner Peters \\Unted DOI and SCI to collaborate on
in\estigati {,ns . Commissioner Peters testified that ··we said to both Anastasia and Dan
Sch/ache1. 11111. in the i11reniL'1rs. look. rhis is. _rn11 're going to he cha11gi11g thing~. This is going
10 ht! dU}erem: you ·re going 10 hL' {'art (f DOI. fo11 'rt! going to h(' par1 <~{DOI. we ·re f!Oing 10
hL' supcn-ising this mo1·e. •·
In any e,ent. follo,\ ing the final inten ie\, with Commissioner Peters. DOI pro, ided
Coleman \\ith inconsistent messages about \\hat her title and role would be. After recei\-ing an
oral offt!r from Commissioner Peters during the intcn ie,, (and orall) accepting). Coleman
subsequently received a call from DOI" s director of human resources. ShayYonne Nathaniel in
,,hich Nathaniel requested Coleman·s oral commitment to a position that Nathaniel described as
:rn ··Inspector General"' role. Coleman infom1ed 'Nathan iel that Nathan iel,, as,, rong (i .c . that
Coleman had been inten iC\\ ing for a ··Special Commissioner·· position). and asked her to check.
Coleman also requested a \Hit ten offer letter. On December l 9. 2017. Coleman received a letter
that --extend[edj a conditional offer of employment to [her1 as a ·Special Commissioner of
lrn estigation:·· contingent on 0\-IB appro\ al. a criminal background check. and a D01
background imestigation. Coleman accepted short!) thereafter.
Coleman then attended a background intcr;irn at DOI on December 22.2017. \\ ith
investigator Michael Bernstein. Bernstein pro\ ided Coleman with a ··Terms and Conditions of
Emplo:, ment"· form that listed the pa:- roll and in-house titles as ··Special Commissioner of
Im estigation:· But Bernstein also handed Coleman a document captioned ··Offer of
Employment and Letter of Comm itment."· The letter. dated December 22.2017 (three da::, s after
Cokrnan·s prior ofTer 11.!tter) purported to offer Coleman ··the position Clf /,i1·e .iligc11or .. :md
required a t\\0-)ear commitment. The letter also stated that Coleman \\Ould report direct\> to
Commissioner Peters and 8ro\ner. Coleman signed the letter. but testified she \\as confused as
to the reference to .in ··In\ estigator .. position. Coleman also testified that Bernstein told her that

hL' had nt:1 L' r d1; li1 eri: J ::,,uch a leui:r l() an l.'\l.'1.. Ul i1 c-lt:1 i:I hirL·: r<1thcr. l\\l)•~ear commitmcnb

11ert: genera l! :, requ ir<:J Pnl~ tor lo\1e r-\c\t? I imc-,tig~u0rs -

12.

Schlachct lntcnic"s and ls Promoted to First Deputy.

Parallc::l tc) the hiring of Coleman, DOI also in ten ie\\ed for and ultimatel 1 chose
Cokman ·s first depul) - Dan Schlachet. After graduating from la\, schoo l in 1999. Schlache_t
sen ed as an assistant district anorney in Queens for 5 years. In 2004, he took a position as a
special counsel ar SCI, \\here he remained for the next 13 )ears. At SCI. Schlachct helped
o\ erscc and direct SCI' s 5 0-some inrestigators. The record renects that Schlachet was capable
and respected; on two occasions in 20 14 and 2015, £3rorner (with whom Schlachet had a prior
social relationship) solicited Sch lachet to join DOI as an IG, \,hich never proceeded.
On October 26, 2017, Bro, ner requested a meeting with Schlachet, during which Brovner
suggested to Schlachet th::it he would be a good fit for a SCI leadership role. Schlachet indicated
he was interested, and agreed to discuss the issue further. During a subsequent meeting on
Nm ember 16, 2017, Brovner pro\ idcd Schlnchet with a more specific proposal - DOI \\anted
Schlachet to sen e as the office· s first de put:, Schlachet again expressed interest. That
afternoon. Schlachet recei\ed a call from BrO\ner. Lambiase. and ~fo:hael Carroll. the purpose
of\,hich \\as to inform Schlachet that. bl!cause DOI had not )Ct posted the first Deputy position.
Schlachet should appl) for the then-\'acant Specia l Commissioner role.
Schlachet then intervic\\Cd with Carro ll on December l: he testified that, during the
intervie\\, Carroll said that DOl's plan ,,as to treat SCI ··more like an IG,'" and to treat the
Special Commissioner role .. more like an IG, .. but that ·'there,, as no talk of taking over or
making SCI a unit of DO1." After the First DepUt) position was formall) posted. Sch lachet
intervie \\ed \\ ith Lambiase and Associate Commissioner Michael Healy on December 20.
Sch lachet testified that ··aga in. there was the talk of ·more like an IG's office:·· and he \\US
4ut:stioned about his\ is ion for SCI and ,, hat he \\ould change. Schlachel said he responded b:
noting that ··SCI is not a tear-dl),,n:· Heal) ga,e Schlachet high marks. and \\rote that Schlachl?t
··pro, ided 1-;een insight in to challenges,, ithin SCI and his desire to fold SCI into DOI and the
man) ad,',.rntages - and chat lengcs in doing so:· Lambiase also rated Sl:hlachet highly: her
notes indicate that Schlachct '"kno,\ s what should be changed:·
Schlachet ,,as selected for th e promotion on Januar) 5, 20 18. A ··personal action request

f<xm .. on that date indi cates that Schlach1;t·s ne1, title \\vuld be· First Deputy Inspector
General:·

13.

Condon Retires, and DOI Begins the Takconr of SCI.

Cond on· s last da) "as December 8. 20 I 7. During his final ,, eek. Condon met \\ ith
Commissione r Peters to discuss DO l' s plans for SC I Comm issioner Peters te stified th:.it. during
th:.it 1necting. Condon told him that merging SC I into DOI ,,as a b.:id idea and urged him to kt
Bernstein ultirnatr:l:, ck Jn:d Colenwn. b,.,th on a pro, 1s1nnal ba, i, in fanu ar~ 20 ! 8 and on a fina l ba~i s in \I.ire!',
2018 In both of lu s clearance comm unications. he indicated that l olcman 11as being cleared for the "Sps: cial
Commissioner of lm cs tigation" posiu:,n.

'--l I rc nrni n in dependent bt t c0nct::ded thnt Commi5si oner Pt:ters h:.1d the leg al au thorit: tn tal--.e
SC I ifh..:- Lh ..., : ( \,;i tk,n rc1. alld the c:--.( hangc diffr rcntl:: Cc\n.J0n tcstifi cJ that he h.1\d
L'umrni.:;~iuncr Pctc:r:. that if lie,, anlcd tn change the,, a:- SC I ,, a:, run. he ni:cd-:J to obtain an
amendment to EO 11. Condon reca\ led that Commissioner Peters responded ,, ith words to the
effect of·· Well. I hm ·e o prmy good /cn1yer. and he says I don '1 hm·e w:· Condon concluded
that··/ told /11111 I duln 'r think he could do ir and he wld me he rhoughr he could do il and rhm
was the end of ilie co1ffersation." Condon also debriefed
on December 7. 20 l 7 about his meeting- with Commissioner Peters.- 1
testified that 'Condon told him and . . .that Condon had told Commissioner Peters that
taking over SCI would riolate EO 11. and Commissioner Peters responded b: .. cit{ingl i\lr. Siller
that [Siller] was of the opinion that DOI had authorit: o\'cr SCI.''

,l\Cr

After Condon departed , DOI leadership moved quickly to incorporate SCI into DOl"s
existing structure. Commissioner Peters ne\'er named an acting Special Commissioner. Rather.
from December 2017 through February 5, 20 I 8 (Coleman's start date). Lambiase served as an
informal head of SCI.
. During this time. Lambiase took (and
directed) action of severa I fronts:
Firs1. DOI began to gather infonnati 0n ahout SCI. for example: on December I l. 2017
- the first business da~ after Condon·s departure - DOl's 11 staff began discussions ,1.ith
Lambiase about assessing the srntus of SC l's IT infrastructure On Januar) 10. 2018, Lambiase
aske--about SCT s headcount and its 1, acancies. On Januar) 12.2018. Nathaniel emaikd
SCI office administrator tvtichelle Runko seeking a spreadsheet containing job details (including
salar>) for al I SCI employees. Runko. underthe impression that the information was needed for
a DOI report to the City·s Connicts of Interest Board. pro\ ided the information" ithin a ,,eek. 13

Second, DOI began t0 issue polic) and other directi\'es directly to SCI. For example. on

December 20. 2017. Lambiase directed that SCI should send all FOIL requests direct!) to Siller.
On Januar: 16. 2018. Lambiase emailed-and stated thnt she \\Ould .. like to ha\'e a
com ersation \\ ith ) ou about com erting some of [SC rs \ acant im·estigatorl positions to gi, e ) ou
an auditing staff:·
Third. DOI began to physically transform SCTs offices into a DOI IG office. One such

step \\as panicu!arl) , isibk. At 5 p.m. on Januar;. 12.2018 (a f rid a) C\ ening). maintenance
staff at 80 Maiden Lane replaced the signage at the front entrance of the SC I offices - which
pre, ious!) stated '"Special Commissioner of lrn estigation for the Ne\\ York School District,
Richard J. Condon Special Commissioner" - ,,ith tvla)or de Blasio·s name and .. i\:lark G. Peters
Commissioner:· No bod) at SCI ,, as gi\ en an) ad\ ance notice of this change. Additional!).
during the ,,eek of Januar: 29. 2018. maintenance personnel - at OO1·s direction - erected a
"all di, iding Condon·s former office inw t,,o separate offices .
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· In fact. as '\.ath anicl later emailed Ramratan /but did not disclose w Runl,.,o) . the requested information
ti,cd for oth er purpo;e, nJmd:, . rrn:paring to d,re.:tl:, manage S(Ts stafT
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Ot her changes ,, en.' afoot. Around thi~ time. Lambiase instructed th at his title
\\ ou!d be ch ang,•J to be Llinsi,tent \\ ith the ne,, ··tn:.pcctor (icnera! .. nom enc lature. \\. h
gi,entheclwiceor1,, u titb:
or
_
Ile chose the
former. On Januar) 29, 2018, eput) Commissioner 1vlark Canh,e!I emailed-o tell him
that DOI would be changing SC! employees' email addresses - to doi.nyc .gov addresses from
the prior µomain (n) sci.org). Card\, ell also informedalllthat DOI would be
··consolidatc[ing] th_e lSCI] we? site,, ith the doi site:· (Co~~o~~d bl,ccke~;~. a.tt~m~
da\s prior. ard,,ell had 1ntormedd.m,n the SCI \\ebs1te be fore his depanure.). A
th ~".f'se~~~ntfi·ff(a irs team ,, ~~ted .. th_e an~,~corr~ption com~unications efforts ~ere mo.re
coortlmated, \\ Hh the outreach and 111tcrgo, teams genera II) \\ orking more collaborat1\ ely \\ 1th
Regina Romain:·

fe,,

On February 2, 2018, a team from DOI (including Boursiquot) and SCI (including
- Schlachct Runko, and Chief Investigator Michael Bisagna) met to discuss numerous
operational changes at SCI. During the meeting, Boursiquot and others from DOI stated that SCI
would have to follow DOJ P.[Olocols for ~e veral issues (such as vouchering of evidence and
peace oflicer certificationtf.f~rsiq~iot ifso•statfflfia t DOI would be taking over SCl's fleet of
\'chicles. Numerous individuals indicated that the DOI employees· tone during the meeting \\as
high-handed and dismissive of SCI staffs concems.2-1 Schlachet testified that .. a lot of these
ldemandsJ are \Cr) ham-handed.just like ·This is \,hat's happening:·· Sch!achet added th at
Lambiase .. came into that meeting a little bit latd· and .. tried to son of ease tensions;· but\\ hen
Bisogna ~
pted to push back on a particular issue by telling Lambiase that SCI did things
differend>~ffii' n DOI, Lambiase responded by saying that SC I ··\\as no\\ 001:·
SCI staff testified that SC I's staff had considerable trepidation about all of these changes .
Schlachel testified th::il the changes were .. like a blitz:· Runko was surprised that. as SC l's head
of administration. she was not consulted or gi\ en an: ad\ance notice on matters like the
changing of signage and the splitting of Condon·s office. Schlachet added that SCI staff was
.. furious .. about the unexpected remo\ al of~ ~~l signage . that .. (t)here \\as a lot of griping. a
lut of. : ou knO\\. · Ho\.\ dare the:,: ·· and that ··her: bod: sort of had the feeling like. a certain
about that was a done deal. and :, ou knm,. \\ ho are) ou going to complain to about that'? You
to march into l'vlark Peters' office? You'll get fired:·

a some

== c

n

a may

.

~

ething \\as going on behind the

scenes to authorize all of this ...

The drop in morale at SC I \\as und erstood b) at least some DOI sen ior staff; for example.
on Januar: 17. 2018. i\athaniel sent Ramra tan an ema il to schedule regarding a ··SCI Vacanc:,
'.\leeting .. and told him .. Alleged!) peopk are resigning:· to "'hich Ramratan responded ··Ob
boy:·
...
·,For examp le. DOI seni or staff had~.._hat SCI peace offi cers (i ,, : the la\1 enf6rccm'"t:'nn1gents 'r , , 9{S~ ·
11IH1 are author ize~ to carT) \1eap o11 s on dul)) \\~U!~ ha, c l_o be recen'. fi ed pu~suant tq DOJ"s requi:_
emc!_l~~
office rs Bui DO! s peace o ffi ce r program effectt\ 5:) rcq um: d '\.c ,, i r,rl-. re, 1denc:. am! numern!f!'.S(l
·
·t- •
i,1, csti gators did ne t Ii,.· in '-.e11 Yori-. . SCI , 1 itn esse, tcstili c'd th ~t DOl lead~rship appeared indi ffrre iH 111 the
consequences of thi, sudden pt'! ic:- sh in.

_ea~e1

1-L

Commbsioncr Pet e rs S pcahs \\ it h the First Deput:- ~ta:, or.

During this 1im~. l \1 mmissi0ner Peters spohe \\ith 1-irst l.kput) ;,.,1a) l'r Dean 1-uleihan .
hileihan had taken O\er the first deputy role as of Januar; l.2018, after sen ing for se\'eral years
as the head of 0MB. In that capacit:. and through the budgeting process. Fuleihan had become
familiar\\ ith DO l's O\erall mission. l lowe\·er. Fuleihan hoped to use his ele,ation as an
opportunit) to reset the relationship bet\\een DOI and Cit) Hall. \,hich Fuleihan believed had
gro\\ n .. strained."'
On Januaf) 27. 2018, Fuleihan and Commissioner Peters spoke for approximate!) 45
minutes; Commissioner Peters \\rote Brovner an email summarizing the cal!. The email
recounted Commissioner Peters' vie\\ that Fuleihan ,,as ··actually preny reasonable and ... all is
good:· As to SCI, the email stated:
3. He said he had heard ,,e·ct hired a ne\\ SCI Commissioner and asked who it
\\as. I told him (after explaining it was not yet public). He asked if we'd told
Tony Shorris {the prior first deputy mayor] about this and I told him that we had
not. and that ,,e did not tell Tony or anyone at CH about our hiring decisions. I
suspect he \\anted to ask to he told about such hirings going fornard but decided
not to push the issue. 1-k asked if there \\ere an: other IG positions open and I
said yes and didn't offer an)1hing further. 1 think ,,e just ignore this: my sense is
he·s not at this point going to push on it. but ::,ou should \-.no,,.
Lambiase responded that Fuleihan·s comments \\ere .. distressing .. because .. Ii]t is absolute!::,
essential that ,,e retain full independence \ is-a-, is hiring:· and 001 .. cannot compromise on
that.'· Commissioner Peters added that he .. [t]otally agree[d].''
In an inten ie,,. Fuleihan agreed he did indeed \'-ant to be "told about such hirings going
forward .. because. in his \·ie\\. the Special Commissioner ,~as an e\tremel) important position
\\ ith a massi\ e amount of responsibilit: O\ er DOE. and Cit:, Hall had a\ estcd interest in
\\eighing in on the ne\, hire. Fuleihan also testified that he asked Commissioner Peters for an
opportunity to meet the ne\\ Special Commissioner. Fulehian added that Commissioner Peters
did not flag any issues about changes at SCI on the call.
15.

Initial Confusion About Coleman's Title

Coleman· s first daj on the job \\ as slated for Fcbruarj 5. 20 I 8 - before \\ h ich confusion
about Coleman·s title and rote continued to persist. at least on Coleman·s end.
Coleman \\ as im ited to \ isit DO I and meet the SC I staff before her official start date.
During the phone call im iting hc:r in. Coleman learned that Schlachet had been named as her
first deput: - Coleman and Schlachet met at Fordham on fanuar: 23. 20 I 8. Coleman testified
that during that discussi,rn. she told Schlachet about Commissioner Peters' comments during her
inter\iC\\ U e.. that Commissioner Peters \\anted to treat SC! more like an !G's office). and
Schlachet told Coleman that DOI planned to gi\e her an IG titk. Coleman testified that. at that
time. she thought that the !G title\\ ou!d he an internal one. Schlachct testified thnt Coleman

;?\pcct~d th:1! ··it 1,ould i.1h•.:i::, , be I-ind of the ,,a:, thc.1t Condon \ \J S thert.?. tha t !the ot'ticcj 111:i:,
k ::,,)me1,liat diminish.:J. but lil-c it 11 ill ah,a):, h,: lhe Spcc ial Com mi:-siimr.:r. _'., ou·11 ah,a):,
h a1 c a big S1..' ,tl at th,: table- ... ;\ ftcrn arJs. Cokman cal k-J Crindo n 10 discuss he r 111..'\\ rok:
Coleman testified that Condon tnlJ her to .. bc careful .. regarding changes to her rok. and to !L10h
to EO I l for guidance .
On Januar) 31. 2018, Coleman 11 as introduced to the SC I staff by Commissioner Peters.
BrO\ ncr. and Lambiase. All of them n::ferred to Coleman as an lG. 1\ith no mention of the
··Special Commissioner·· title. Alter the introductions, 1\hen SCI staff asked Coleman whether to
1.·all her an IG or a Special Commissioner. Coleman ad1 ised the staff to cal l her ·'Ana::;tasia:·
That Friday, Coleman directed a press inquiry from the Fordham Ram about her
departure to Regina Roman, SC l's press officer. The inquiry included, among other things, ,,·hat
Co leman·s new title would be; Coleman instructed Romain to coordinate \\ith the Ram as
needed. That e\ ening, Lambiase called Coleman to discuss the issue. Coleman testified that
after she explained the discrepancy between her offer letter (which stated that Coleman was hired
as the .. Special Commissioner of Investigation .. ) and the .. Inspector General .. usage by DOI
leadership on January 31, Lambiase stated that offer kiter was a .. mistake.. and that Coleman
\\ as ..just an ins.Rector genernl. .. Coleman testified that Lambiase·s tone during this com ersatic.1n
,,as ··fom~f i1:· -·'

16,

DOE's GC, Howard Friedman, Declines to Sign a i\lOU.

a.

Siller Prepares a Draft MOU Modeled After Those
With Other Non-Mayoral Agencies.

While: DOI took stl!ps to absorb SCI. Siller began to pursue a tvlOU ,,ith DOE. On
October '27, 2017, Si ller sent Ramratan a draft MOU modeled after DOrs t\·IOU with the t\e\\
York Cit: Health and Hospitals Corporation c·HHC} The first draft of the MOU began \\'ith
SC\ era! ··WHEREAS .. clauses \,hich. among other things. describcd DOE as .. a Cit: agenc::, that
sen es the largest school district in the United States, .. and assertt:d that under Chapter 3-1 of the
city's Charter, ·'DOI has jurisdiction over DOE; .. and that .. the Special Commissioner is an
ernplo)ec of DOI and the staff of SC I are employees of DOE:. The draft MOU then contained
22 numbered paragraphs, 20 of them substantive, containing a number of proposed
understandings bet\,·een DOI and DOE. The most relevant of those paragraphs are the
following:

I.
SCI shall be staffed by: (a) the Spec ial Commissioner, 11ho shall be
appointed by the Commissioner in his sole discretion: and (b) such other staff as
the Commissioner shall deem appropriate. Up to_( _ ) SCI personnel shall be
appointed pursuant to this Agreement. The staffing of SCI ma::, be increased b)
up to _____ L ) Gdditiona! personnel \\ ithout the need to amend this
Agreement. if. in the Commissioner's sole discretion. such .idditional personnel
are necessur) to eITectuate the purposes of this Agreement. Subj ect to the
·' Lamhia;c t6titied that Bro, 11.:r had tol d hrr hi ..:a ll Colema n becaus,· ,,: c:ir fu sion regarding her job title. hut did
not re-:ull th..: co nt.: nt of the ca ll 11 ith Cclkman. Brm ner testified that sh.: on\:, .. , ague!~·· rem.:mb.:r.:d th.: e\~ h:rnge

req uir-.·ments o!' the '-: e" Yo rk State Ci\ i: Sen i12c l a,, and an~ urplicabk
\.OlkLti,c oJrya ining agreeme nt. DUI <,h:.ill bi.. u11Jc:r 1,v ,,bligJti,in t.i r.: tain DOI
pa sonnel ,,ho current!~ \\Orh. in SCL

2.
The Special Commis sioner shall continue to be an emplo)ee of DOI. All
other SCI employees shall continue 10 be empl o)ecs of DOL
DOI shall be
responsible for payment of the salar) and benefits for the Specia l Commissioner.
DO E shall be responsibk for the pa: ment of the salaries and benefits of the other
SCI staff.
DOE ma:,, consistent \\ ith the terms of this Agreement. seek
indemnificati on for this responsibilit) in ,,hole or in pan from the Office of the
~fay or pursuant to a separate agreement bet\\ een DOE and the Office of the
~fayor, the form of which agreement DOI shall have the right to approve. In no
case, however, ma) DOE agree to the funding of fewer SCI staff positions than
the number set forth in paragraph l above. The Commissioner shall have the
exclusive authorit) to: (a) hire and remO\e; (b) set the salaries of; (c) assign the
duties and responsibilities of: and (d) promote or demote. the Special
Commissioner and staff of SCI.
The Special Cornmi ')si ona shall rt."rGrt
dt."signee .

3.

t l1

the C0mmissi oner or hi :; or her

4.
The Commissioner and 'or hi s or her b:ecuti\(: Staff shal l h,l\e the
exclusi\'e authoril) to apprm e. monitor and supcn isc all SCI im estigations and
shall approve the issuance of all subpoenas. the making of all arrests and the
mal-.ing of all refcrrnls of matters to other la,, enforcement or prosecmorial
agencies ....

8.
Pursuant to this Agreement. DOE ac\.,no\\ ledges that DOE personnel are
bound b) the pro, isions of Executi\e Order 16 of the i\fayor of the Cit) of Ne,\
Yor\..;. as amended b:, Executi\ e Orders Tl. 78. and I 05 (collecti, ely. "EO 16 as
amended .. ). as ,,ell as the pro, isions of EO l l. subject to the understanding that
EO 16 as amended is deemed to be modifi ed as follo\\ s in its application to DOE
and its. officers and emplo::, ees: lhroughout EO 16 as amended, the term
"Inspector General" sha ll be deemed to refer to the Specia l Commissioner.

9.
Except where the Comm issioner has apprO\ed the referral of a matter to
another la\\ enforcement agenc) pursuant to Paragraph 4 of this Agreement or
\,here the Special Commissioner has determined that the integrit) of a criminal
investigation might be compromised. all req uests for SCI documents or data.
\\herher in hard cop:, or in ekctroni c fonn. b: an) federal. state or local la\\
enforcement agenc) shall be subj ec t to prior re, irn and appro,al b) the DOI
General Counsel or the Gene ral Coun se l's de sign ee , All demands or requests for
SC! documents made through subpoena or otha legal process shall be fornardcd
to the DOI General Counsel for consultation and cooperat ion in preparation of a
re<;ponse that is arrrorriate 1- , enable DOr lL1 be cnmpliant \\ ith l.m and not in
contempt.

·1 he SpeLial C nmmi:,,1(1 ner ~kll r n•\ i1k the LH J[ {.,enc:ral Counc;el Pr the
DOr l.rt:>ner,d ( ulllhcl:i Jr:signr:e 1\ ith a(c e::;::- 10 all m1ginal re~tlrds ot l)Of
(deemed to induck documents from third parties rc::cei\ ed in the nonnal course of
business b) components of DOE other than SCI) that are being retained in the
custod: of the Special Commissioner. Records prepared after the effecti,·c date
of this Agreement b) SCI and record:i. other than original records of DOE or
copies of such original records. rec eh ed after the effccti\'c date of this Agrr:ernent
b) SCI from third parties shall be deemed records of DO I. Any request recei, ed
b) DOE for access to such DO! records under the Ne\\ York State Freedom of
Information La,, c·FOIL.'), or othern ise. shal l be fornarded to DO I's General
Counsel. To the extent that documents requested from DOE under FOIL are
documents of DOI, DOE will respond as such to lhe FOIL rcquestor and provide
no further response unless compelled by court order. A copy of any request
received by DOE for DOE's records related to SCI shall be shared with DOl"s
General Counsel and the parties ,,ill discuss the best way for DOE to respond
consistent\\ ith law. . ..
l(J

l4.
DOE shall not promulgate any directive, rnle or n:gulation affecting SCI.
other than on routine nclministrnt i, e or rl.!rsonnel m::nters that are addre ssed DOE·
"ide, ,, ithout prior consu ltation \\ ith the: Specia l Comm issioner or the
Commissioner ....
20.
Any prior resolutions of the DOE regarding SCI inconsistent with this
Agreement (including, but not limited to, resolutions of the fonner Board of
Education adopted January 9, l 99 I, annexed hereto); and any prior agreements,
understandings or protocols bet,,een DOI and SCI, or DOE regarding SCI, are
hereb) , oid, lo the extent such resolutions. agreements. understandings or
protocols are inconsistent ,, ith the tenns of this Agreement.
On its face. then. the draft i\lOL contained numerous pro\ ision:, conferring oversight authorit)
for the DOE (and SCI) on DOI. Commissioner Peters, BrO\ ner, and Siller \ariousl) testified that
these prorisions \\ere not needed to gi\e DOI control over SCI; rather, the draft MOU was only
as broad as it appeared because: (I) Siller had used the HI-IC MOU as a model; or (2) the HHC
MOU was necessarily broad because that 1-IHC ,,as a separate legal entity from the City, and
DOI needed HHCs agreement (or consent) to conduct O\ersight on HHC.

b.

Friedman Expluins the DOE's Objections to the
Proposed MOU to Siller.

Siller calkd Friedman {GC of DOE.) on December 15.20 17 and told him that Siller had a
proposed t\lOU that\\ as similar to those that DOl had\\ ith other .. non-ivla) orals ... Friedman
general!:, recalled Siller telling him that. \\hile SCI had had t\\O prior ··strong commissioner:;:·
DOI \\anted to go in a different direction and desired to bring SCI into alignment \\ith DOrs
practices. rriedrnan recalled being surprised that Siller \\as so open \\ith him about DOJ"s goals

-Hl

\ftcr the 1. J II. Silkr clllJild I rid m::m a C1.)r~ L t"c:1 , \! UL J,1t ~,j Dt:1..c111 bc 1 13. 20 1i . \\h id 1
I ricdm dn prPc ecJL•d t11 re, i.:\\ ,, ith hi, swff
Siller made l\\ll follu\\-Up inq uiri .::. ( DL·1..r:mh.'r 27. 2fl l7 . .lanu,l r) 9. 20 18 ) bcfure
e111ailing l·ricdman a modest!) re , isc:d , ersion of the \IO U on Januar) 16. 20 I 8? Sill~r anJ
Friedman ultimately agreed to speak about the \\'IOU on the afternoon of Januar) 26, 2018 .
During the approximate!) hour-long call. Friedman ,,all--ed Siller through a markup of the l'IO L.
that Friedman and his staff had prepared (but not sent to Siller). Siller took handwritten notes of
the discussion. \\hich included the fo llcl\\ in g:
Whether SCI employees were "DOE Employees." Siller and Friedman began h)
discussing the recital pro, iding that ··the staff of SCI are ernplo) ees of DOE:" Friedman told
Si ll er that it \\as Friedman·s legal opinion that. ,,hile DOE indeed funded SCl"s \\Ork, SC!'s
staff \\ere not actually DOE employees. Friedman explained that, by analogy to private-sector
employment la\\ precedent, DOE did not employ SCI staff because DOE lacked the pm1,er to
control SCI employees' acti\•ities. Friedman added that DOE \ iewed itself, as a practical matter.
as a pass-through for 0MB funds to SCI. Importantly. ho\1, ever, Fri edman testified that he did
1101 offer an opinion on \\ho ,,ould or should have been deemed the .. employer"· of SCl's staff.
Retention of SCI personnel. The final sentence of Paragraph I proYidcd that ··DOI shall
h.:'. under no obligat ion to rl!ta in DOE personnel \\ h1.., current I: \\ ork in SC 1:· F/ iedman testified
that he told Siller that this ,,·as an issue w he sorted out b-:t,,een DOI and sci.-, In contrast.
Siller testified that during this discussion. Friedman ··suggested ·the) ·re alrt!ady :our peopl.::··
Reporting structure. Friedman told Siller that paragraphs 3 and 4 - ,1,hich described the
rt!porting and oversight relationship bet,,een DOI and SC I - ,, ere a matter to be decided
bet\\een DOI and SCI. Siller's notes are in accordance - the) indicate that paragraphs 3 and.\
arc .. bet,\een DOI + sci:· Siller"s notes add a furthe r gloss: "'The~ aren·t looking to ha ve SCI
come report to them but not sure the) \\ an t to sign the MOU because a number of these
prO\ isions [are problematic

r·

Applicabilit) of EO 16. hi edman told Siller he did not agree,, ith the ro::presentati l'll of
DO1"s authority over DOE in paragraph 8. To the contrar). Friedman said that neither he nor the
La\',; Department thought that DOE was subject to EO 16. Friedman had learned the La,,
Department" s, ie\\ s through conversations with First De put) Corporation Counsel Georgia
Pestana. Siller"s notes are in accord. read ing ...- 8 - they don "t think the) are bound b) EO 16
(Geornia Pestana)."" 23

DOI Control of SCI Documents. Friedman told Siller th at DOE could not agret.: to
paragraph 9· s statement th at a ll requests for SC I documents and data \\ ould ha, e to be appro, ed

:- The additions pro\ id..:d that SCI emp lo: e~ s \\Ou\d bc k 1 ur;d h: th ~ DOI Code of Conduct

:· Sill~r"s not~s about paragraph I do not r~nect 1ha1 pr.:c i,;e sentim..: nt. rath er. th~ not<: indicat.: s that '"HR i~ a bac\-.•
ofiice function:·
:c f-rit!drnan testi ficd that he did no t rais.: an: iss ues \\ ith the draft \IOl · s first recital that DOE \ qi, '"a C"!t)
agcrlC) ·· on the cal l bt:L·au sc rl did nN l'l'Cur to him. But Friedman ugrcl'ci that he rnui d n,1t and \Wtdd n,)t ha\C
agret!d h) a \ \OL. \\ ith tlrnt n:, ;ul.

-+ l

h; !)U!: I r-iedman iig:J in stated that n:-: '.:l iikr' ~ notes pn,, i<le. that thi, issue \\as --l,,:;t\\CCn DUI •
I ..

"l t

After discussing paragraph 10. friedman told Siller that most of the 1\IOU \\as draftc:J
based on the assumption that SCI staff wen: DOE emplo)ees -which, as friedman had
pre\ious! 1 indicated. he did not belie\'e was the case. Siller agreed that the MOU had been
drafted based on that assumption. said that Friedman·s point of view was interesting. and said
that he wanted to think about the issue more. at\\ hich point the call ended.
Siller·s notes contain two other rele\ ant remar!-.s. First. Siller·s notes contain the
follo,, ing line: ··a simple letter sa) ing DOE pays for SCI but DO1 controls it:· However. as
discussed belo\',, it does not appear that the prospect of such a ·'simple letter.. was actually
discussed on the January 26 call. Second, Silter's notes contain the remarks: .. they have no
interest in getting in the wa) of our control of SCI .. and .. they would support/not object to needs
new request•:· Siller did not specifically explain \\hat this language meant; Friedman testified
that he never expressed an) opinion about ·'the control of SCI."
c.

Siller Reports on the Conversation to DOI.

On Januar) 29.2018. Siller sent Do1·s e:-;ecuti\e staff an email purporting to report on
his conversation \\ith Friedman. Siller began b) stating that .. Ho,\ard's general position \\as the
[DOE] ·always regarded SCI [as] D01 ernplo~ees' (because DOI controls SCl's employcc·s !sic]
\\Ork, which is the hallmark of the employer-employee relationship:· (As noted abO\e,
Friedman denied saying this.) Siller then wrote that Friedman ··expressed reluctance for DOE to
sign a !\IOU because, as he essentially stated, while DOE has no interest in getting in the \\U) of
DO l's control over SCI, at the same time they don't\\ ant to be in a position of formally agreeing
to matters beyond their perceived jurisdiction:· Again. Friedman denied saying anything about
··DOI' s control over ,.,.,.
SCI." and denied that am. ··infom1al .. aurecment about anv. matters in the
\IOU \\Cre reached.-

-

Siller·s email added that Friedman has told him that .. the\ ie\\ of the La\\ Department .. .
\\as that DOE is not covered by EO 16:· Siller then said it ,,as .. not clear to [him] that that is
correct,'· without explaining or offering any view as to the basis for his tentative disagreement.
Siller continued that ··to the extent EO 11 gives O01/SCl substantially the same power over DOI:,
as EO 16 \\ ould give us, it may not be a fight \\Orth having:·
Siller concluded that he .. got the sense that. rather than sign an 1\10t:. DOE \\ould be
\\ i!ling to sign a much shorter letter agreement simply confirming that SCI personnel. while paid
b,. DOE. work under the exclusi\'e control of 001.·· The fact that Siller onh. .. got the sense.. th at
.. DOE \\·ould be\\ illing to sign .. such a letter strong!:, suggests that the topic of a letter
agreement \\as not actually discussed on the January 26 call.
~

\\ c ultimak \) concl ud..: lli J t Si lkr 5 r~pon of th t Fr ic:d man ca ll
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H.

Background to Dispute -- Colenrnn's Tenure At Sci (Febru a ry 5, 2018
through ~lJn:h 28. 2018 )

Co leman· s lir:,t da) at SCI ,,as Februar) 5. 2018. She ,,as terminated on th\.! c,cning
!\ larch 28.2018. Her 51-day tenure ,,as remarkabl) eventful. Coleman engaged in numerou.
discussions on a, ariet) of fronts about the scope and nature of her role and the scope of her
authorit). She participated in numerous notable meetings with Commissioner Peters and his
senior staff. including a tense .. ultimatum .. meeting on Februar) 27. 2018. B) her second ,, eek
at SC I. Coleman had started secret I) recording com ersations \\ ith DO I executi, es; b) her fourth
,,ed:. DOI leadership had started to \Hite confidential memoranda about Colcman·s supposed
transgressions. Before the end of t\'larch. Coleman and her staff had consulted ,, ith the Deput)
Mayor, the Corporation Counsel, and Howard Friedman about the legality of DOl's changes at
SC I. and the i\'ew fork Ttmes had landed a one-on-one interview with Commissioner Peters to
discuss those changes.
i.

Coleman's First Tno Weeks: February 5, 2018 through February 19,
2018

The earl: da:-s of Coleman·~ ten ure generated sc,eral di sputes relating to the s<:ope of her
authorit) . These can be sorted in10 three g~nera l area s: Coleman's title. her reporting cha in. and
an issue surrounding DOrs intent to hirl! a Chief Information Sccurit) Officer (.. CISO") for DOI
using DOE funds.
ii.

Coleman's Title and External Messaging.

When Coleman arrived at work on February 5, there was no mistaking DO! 's intent to
call Coleman an .. Inspector General" and not the .. Special Commissioner for Investigation:·
Coleman·s first-day 1-!R papcrnorh. indicated that Coleman \\as an "lnspector General:· as did
her identification card. The nameplate on Coleman·s office door also contained the title
"Inspector Genera!." Th.1t afternoon . Br,J\ ner sent DOI staff an em:iil \\elcoming Coleman bad,
to DOI: the email referred to Colem;rn as an "Inspector General" for Squad 11, and made no
reference to the "Special Commissioner ofln\'estigation" title.31) Co leman also met that
afternoon \\·ith Siller and Ramratan, during \\hich Siller informed her that she \\·as .. technically'"
the Special Commissioner, but for all intents and purposes. she was an lG. Coleman also \\'as
instructed to ensure that SCI staff told callers to the main SCI S\\itchboard that they had reached
the "Inspector General's Office for DOE:"
DOI leadership understood that Coleman·s title change was a notable event that would
dra\\ attention. For example. DOI had decided that. for the first time. DOI \\Ould incorporate
SC l's statistical announcement describing its 2017 results into the larger DO! release. On
f ebruar) 2. 20 l 8. Card,, el I prepared a .. Q&A·· document lo be used if reporters asked questions
about \\h~ DO! \,as reporting SC l's rcsulb and the broad..:r change in relationship between SCI
and DOI. Card\,e\l's initial drah. \\hich he circulated to Struzzi and others. included the
fol lo,, ing mock exchanges:
: Th: c111:iil 1,as not a;tuall:,
ht:t:n fina! i,cd.

r~c c'I\

~J b:, S( I StJf°L ,1 he;.;; ~c,n-. t:r;:on

tc

DOI <:mail addrt:,,t:, had appare nt I~ n,1;

{J. ll'h_\ j1 the SC. ·1 .\·1u1iqi,·., i·t'(O i , 1 ,n IJ( JI l.elic'!'l1 t! t1d 1
.·L /)()/ i.i lwmwni: ing hm11dm_l.!, fur uli ( 11_1 ill\/Ji.' L'for., g,1:11 ,;: ru/ to reduce
co11ji1sio11. improl't! at·rn1111wf-11/i1_1 ollll 11l1111wtt.!ly delin:r bertcr l'l!:iultsjor rieop/1!
of the Ciry ofNe\r fork. ...
Q. 1Jocs11 't the executh'e order ct1/I this roll! S'pecia/ ( 'u111111issio11er (f

Inresligations?
A: res, and that remains 1he.fim11a! ritle. 7he.fi111oionol 1/tli: ond the puhlh' /;/'(/II(/
\1itl he Inspector Gmeral
I k idi Morales (DOI" s deputy director of intergo\ ernmenta! affairs) responded \ ia emai I to
recommend that ·'the language about rebranding .. be .. eliminated," as .. this doesn·t seem
appropriate for a govt agency and it doesn't strike me as something to share internally ... Struzzi
then added that .. the facts are what the facts are about the name change:· and suggest that, in
response to anticipated questions, DOI be prepared to tell reporters that ..There are no changes to
SCl's operation or its independence .. and that the name change was being done solely to "full)
integrate lSCI] as part of DOI.''
The issue of Coleman· s title continued 10 recur. not least because DOI had either
Ll\Cr l\10!-.ed or db ro:garded 1h..: \ilrk1u~ \\J:-,:, in ,,bich the titk s\,itch \\ ould need to be re-::onc ik: J
\\ ith traditi onal practice and external me~~aging. Thus. during these first mo \\eeh.s, Coleman
made inquiries of DOI leadership as to,, hat title she should use on her business card, Linked In
account. and else\\ here - inquiries that appan:ntly irked DOI senior staff. As late as March 12.
2018, Ramratan and his operations team continued to debate whether Coleman formally had a
.. senior title.. for city reporting rcquirements.3'
iii.

Reporting Structure and Powers.

On februar) 7.2018. DOI announced the promotion of Andre\\ Brunsden to an
Assoc iate Commissioner role. and that Co leman ,,ould be reporting directl: to Brunsden.
Fom1erl: one of the l\\O )Gs of Squad 5. Brunsden had come to DOI in 20 l 3 from a pri\ ate la\\
firm. before \\hich he had clerked for mo 1ears. Coleman had ne,er pre\ iously been informed
that she would be reporting to an Associate Commissioner, or to Brunsden in particular.
At this point, DOI leadersh ip (through Brunsden and others) began to direct Coleman not
to use the po\,·ers that had been conferred upon the Spec ial Commissioner by EO 11 and the
BOE resolutions. These included spec ific irn estigatory p0\\ers, such as the abilit) to issue and
sign subpoenas or refer matters to outside prosecutors. Hut the restrictions also encompassed the
broader. discretionar) authorit) pro, ided b: EO 1 l - in shon. the power to set SC l's
im cStigator: priorities. And DOI kadership. through Brunsden. ultimatd:, communicated to
Coleman that DOI had the authorit) to hire and fire sc1·s staff.
-\s '.a:hani el e,pl.iined in an em:iil tu Rarmatan ( l) -- on a monthl~ ba; i, . the \l::!:or's Oftke require; DO[ to
provide updates on all recent hire of senior staff titles": ( 2) Coleman ·s "ci\·il sen ice title is listed in the cit)· s
databases as Special Commission er:· even though ··her office title is lnspector General"; and {3) "the \la) or·s
Uffice [mis \ asking [DO!] to include Anastasia' s name .· '\at hanic:l then commented"\\ hat a conundrum"' before
, ol unteain g that "if',1..: do n·t 111'.:ludc hi.'r a:e one of our sen ior titlclsl it ma) open us up to possible scrutin: :·

-1-1

Prior itie, .\ t th-= t·:1 b-: L Hru n~den ~nd I)( Jl k ackrshir :1:,~umcd ::.uth 'rit: (,,er 'il ! ··
ill\ e:..t igation;:; and pri ori tic:;. 8 ) \\ U: o r examrk . in u briefing memo prepnred fo r Coleman.
DOI leadership directed that SCI should create a --Team 2:· one specificall: designed and
dedicated to .. addressing data. audit. and financial anal)sis-hea\) imestigations:· and designated
a num ber of positions that should be filled for the team. ·1 he same menw also pmpurted to se t
<1 ut additional short- and long-term objecti\ es for --squad 11 :· including --1 i]mplement[ing) ne,,
and progress h e im estignti\ e strategies in a brrnd range of rele\ an t subject areas : · And DO!
leadership regular!) informed Coleman that she shou ld pursue so-ca lled ··s:- stemic ..
irn estigations.

Powers . After Condon·s departure, Peters had agreed to sign subpoenas for SCI on an
interim basis. But after Coleman arrived, Brunsden instructed her that SCI \\ould continue to
follO\\ DOI protocols for subpoenas - namely, that Brovner had to appro\'e all subpoenas. with a
supporting explanatory memo. This was a marked departure from past practice. given that
Condon (or Loughran as his designee) had signed subpoenas for SC I pursuant to EO 11 's
authorit\. Coleman \\as also informed that she could not refer matters to other aE?encies and
prosecutors\\ ithout clearing those referrals with Lambia '>e - another departure from past practice
and a de\ iation from the discretionary authorit) conferred upon the Special Commissioner.

-

h·.

CISO Issue

On the morning of February 7. 20 ! 8. Nathani el email ed Phil Ri zzo, SCTs budget director
-- copying Coleman. Runko. and Ramratan - \\ ith a job posting for a '·C IO ,'" and asked him to
post the position. Nathaniel added that ··Thi s is an SC I position:· In fact. the posting indicated
that the CISO \\OLdd lead .. the impl ememation and management of information securit) controls
that\\ ill incrl!'ase the Agency· s overall information sec urity posture:· In other \\ords: \,hile it
\\il S possible that the CISO ,,otild be assisting SC I an indirect ,,a:-. the position \\as a DOl-\\ide
role. B: using a SCI line. DOI hoped to use sc1·s budget (prO\ ided b:, the DOE) to pa:, for the
position. And according to the testimon:- of Ramratan (\\ ho ,,ould ha\ e supe r\·ised the (_ISO).
DOI intended - at thi s time - for its use of the SC I line tu be a permanent state of affairs. ~:::
The potential impropri et) of using a SC I line to pa) for a DOI position was immediate!)
appare nt to Coleman. who told Runko and others not to respond to Nathaniel"s ema il for the time
being. Coleman then asked Conroy and SCI Deputy Comm issioner Ryan to prepare a draft letter
to Siller asking for a legal opinion abou t the propr iety of the posting. Coleman tiltimately did not
send the resulting draft (,\hich she considered too confrontationa l). IIO\\'e\-er. the next morning.
during a meeting tnvolving Co leman. Sc hlachet. Lambiase, and Brovner, Lambiase told
Coleman and Schlachet that DOI was ··taking.. a SCI line. Coleman sent an email to Siller that
da> requesting his ad\ ice about --our practices of using funds that \\e rccei, ed from DOE to
emplo: the staff and pa:- the expenses of Squad 11 :· The ema il added that \\hile Coleman \\as

,: So me \1itnessl's tcs1i!icd othcrnisc. Commiss ioner Peter; testified tllJt h, be lic\ed that the use of the SC! line
,,as ah a:,s intended to be temporat;,. BrO\ncr testified that DOI planned to seek funding for th e C'ISO pos ition
from 0\ 1B in the DOl budget and thus hoped that DOl" s use of th:: SC I l1r1t 1H1u!tJ be temporar: . hut acknn 11 kct geJ
that DOI had no 11a~ of guarantr:cing 0\ 1B"s fonding in that or an: :,ear

"full) on-b ,1ard ab0u1 inkg.r:ning Squ JJ I\ SCI intu Doi.·· :,he ··,,,rnqcJJ t<..) bl:' iu rc thJt uur
rr,i,..,i'-i:" 11.1: , in ~ f,in, MJ ,us: <.. , 'lhi..,L<.:nt ''- ith .. f ( l l l. th,; \ 990 anJ i 99 1 BOl r:.::,cdutiun:,.

February 13, 2018 i\lecting. The issue \\as ultimate!:, addressed in a l·ebruar~ 13. 20! 8
meeting that included SchlacheL Brunsden. Siller. and in part Lambiase. Coleman recorded the
meeting. The meeting addressed SC\ era! topic s, but Siller C\ cntuall) turned to Cokman·s
concerns about using DOE funds for non-DOE purposes. Siller started b) td!ing Coleman and
Sch lachet about his com ersations \\ ith Friedman - name!). Siller said that Friedm an had told
Siller that Friedman "didn't kno\, if [DOE] ,,anted to sign something like la r-10 \.1) because
\,e·, e a h,a: s thought of DOI as SCl." Siller ad;.no,, !edged that until n:centl). "SC I didn't
consider themseh es to be DOI." I lo\\ever, Siller explained that Friedman had said that DOI~.
considered DOI to be the employer of SCTs staff- or, as Siller put it, Friedman had said ··We
don·t get lo tell SCI what to do; you do:· Siller thus concluded that he did not think that --ooE
would give us a hard time·· about using a DOE-funded line on the CISO position.
Coleman then inquired about the legal basis for Friedman·s alleged opinion, at \\hich
point Siller began looking through his notes of his Januar) 26 call with Friedman. Schlachct
added that his understanding of Friedman· s position \\as different: namel). that Friedman· s \ k ,,
,,as that he \\US .. not allo,,cd to make decisions on that:· had said something to the effect of
--rm not tuuching that:· anJ that DOE ,,a5 "not going h) offr:r a\ ie" on ho\\ \SC!] shou!J t ),
shouldn't nm )OUr office:· Schlachct then noted that this \\a~ not consistent \\'ith Siller·s
e~planation of Fricdman · s \ ie\\ s. and that DOI should "be \W) cautious sa:, ing · l lm, ard
Friedman says it's okay. so \\e·re good ,,ith it:··
Lambiase entered the meeting at that point: Siller briefed her about Schlachet·s concerns
about relying too heavily on Friedman·s oral representations. Lambiase then stated .. Let's get
thnt in \Htting.. (.. that .. being DOE's agreement in sornc form}. Coleman and Schlachet then
noted that the 1990 and 1991 BOE n.:solutions strongl) suggested that DOE funds should be used
onl.:,. for DOE 0\ ersight. Si l!er calkd that .. a \ a lid concern:· and suggested that ··\\'e dust that
off and take a closer look at it:· at" hich point Lambiase asked Coleman and Schlachet to
confirm that the (ISO line had not ~et be en postc:d. The fol lo\\ ing exchange then occurred:
Siller: If DOE ire re prepared ro commit in ,1 ri1i11g 10 DOI ha\'ing any discretio11
to wi/i;e the stajfc~f'the c~ffice hrm we seefil, I think that mJ11{d probahly shnrrcirc11it any objection. you knm,. and 110/H'ithstamling any resul11tio11 to the
contrw:i· 1 mem1, like. il'l' could .ion of draft c11·01111d that.
l.amhiase: I mean, 11rn_1·be it hm ro say thot specflica!/_i or ,omething.
Siller: l'eah.

Th.: discussion then turned to\\ hether SCI \\ as other\, ise in compliance ,, ith the BOE
resolutions - i.e .. \\hether the particular positions listed in the 1991 n:solution \\ere still filled at
the sa!ar: b,rnds spec ifi ed in the resolution. Cokman and Sc hlachet said no. at \\ hich point
Lambiase said ··\la:he the resolution s need to he n:pedled:· The comersation then addressed
other topics. including the difficulties \\ith acti,ating Coleman's ne\\ email address. Colernan

also indica ted that man.:,. im estigator::i ,, ere,, il!in g and ··c.\cited .. abou t doing "different types or
cases: · ,, h ich Lambi ase suid \\ a:;; gn:at to he Jr. and con firrnation ll f \\ hat she sa\\ from SC I sta n

durint c (,kman and Sclllad1t>i" s .la nua r~
, ·:r: good eneq,'> :·

~

l tl ll\t'ilinu \\hich ! am r ia~c Je-.,criht>d a, '" a rc.,111~

Siller eventually returned the comersa1ion to the t\lOU issue. sn:ing .. So. I think it·s tim l?
to probably revisit the issue of getting ... DOE to like just agree to like a one or two page
statement acknowledging the .. :· Cokman hopped in at that point. sa: ing ··Just the. just the
money. I mean, that's the rea!. like you kno\,, \\ ha\ are \\ e .. :· Lambiase agreed ,, ith that. and
Siller conti nued: ·'\\'e can spend the budget ho\, \,e ,,ant.·· The meeting then mo,ed on to other
topics.
Later in the same day, Card,,ell met ,,·ith Coleman and Schlachet to instruct them that
Cardwell's office would handle arrangements for meetings bet,,een SCI and Chancellor Farina's
office, and Coleman should not do so without prior approval. 33
1.

The Issues Ripen: Commissioner Peters Meets with Carter and
Fuleihan; l\leetings Regarding the MOU, the Restructuring of
Squad 11, and Commissioner Peters Issues an Ultimatum to
Coleman.

a.

February 20, 2018: Commissioner Peters and Bro\11cr
i\lect With Carter and Fulcihan

On February 20, 2018, Commissioner Peters and Brmner attended a meeting with
Deputy tvtayor Fuleihan and Corporation Counsel Zachar:- Carter. The meeting lasted bet,\een
30 nnd 45 minutes. The meeting ,,·as not dedicated to SCI or DO F-related issues: rather, it \\as a
broader meeting intended to help Fuleihan - who. as noted above, had only been elevated to the
Fi rst DepUL) Mayor role as of Januar:.- 2018 - become more familiar,, ith the S\\eep of D01"s
portfolio and investigations.
During the meeting. Commissioner Peters and Bro\ ner pro\ ided r-ulcihan and Carter
,, tlh an 8.5-11 , ersion of th e current DOI organizational chan. ,, hich included the t-.. YPD IG ( a:;
··squad 10··) and the SCI (as ··Squad 11 .. ). and explained generally \\hy DOJ"s organizational
structure - !Gs reporting to Associate Commissioners and on up - ,vas beneficial (i.e .. because it
allowed !Gs to take advantage of Associate Commissioners· expertise and view across
squads/agencies, which ,,ould facilitate broader im estigations). Commissioner Peters and
Brovner testified that the) specificall: explained that the ne\, .. DOE IG .. (Coleman) would hm e
a different rtponing structure than Condon had. Carter· s testimon) ,, as not entire!) consistent
\\ ith that: Carter testified that because the term .. Special Commi ssioner.. ,,as not used. he did not
understand or appreciate that there had been an) chan ge to the existing relationship bet\,een DOI
and SCI. In an: e, ent. all parties agree that Fuleihan and Caner did not ask an:- specific
questions about the .. ne,, ·· ro le of the DOE IG. and the legal fr amework for SCI gt!neraH: or for
" On Februar) I 6. 20 l 8. Colem:rn rn::t \I ith Si:hl adiet. Bnmsde n, an<l Lam bi:1se. Cokman recorded the mct:ling.
"hich lasted about 40 minutes. and co ncr:med preparations for Coleman·; first .. tri-\\eek!:, · meeting . The meet in ~
11 as unremarkable. all appeared to h:11 ea go()d \1 orking relat ion ship Late r th.it da:,. Brunsden. Schlachet and
C-ol ema n ha d a shon second me..-tin g. durin g \\hi ch Brunsden ga1e Coleman tip:: f0r her upcoming meeting 11i11,
8rorner and oth~ r, on r~ b rt1 a r: ~ I I hi, m..:eti ng. lPu . \1 ,15 friend I: and co\k gial

change~ \1) SCI \\ch n,,t di-,CLh~eJ. 1-uh:ih,rn te -.tifi t:d th at at thi;; meeting. ht again
r~•,1ue Sl(:O an orr11rtunit: !, ) rn1: 1.' t \\ 1th the ll c i \ '-.p~cial (_ om miss it)llt: r.

[) i )['.,

h.

Fcbruar! 20, 2018: Conrn) nnd Schlachct i\kct "ith
Friedman

friedrnan \\as scheduled to\ isit SCI on I-cbruar) 20, 2018 regarding a separate
investigation. Before that \ isit. - \\ ho had heard rumblings regarding a proposed t\·IOU
\\·ith DOE- urged Friedman to bring a cop) of the iv10t ·. Friedman did so, and although he
declined to g h · e - a cop)' of the draft ~·10U. Friedman discussed it \\ilh Schlachet.
Sch\achet's notes of the meeting reflect that he and Friedman \,ent through the proposed ~:l(H ..
and contain Friedman's reactions to various paragraphs of the i'vlOU. Among other things,
Schlachet captured Friedman's reactions to the last sentence of paragraph 2 and paragraphs 3 and
4 - the portions of the draft MOU directly addressing DO l's m·ersight of SCI. Schlachet
described Friedman's response to the last sentence of paragraph 2 as being ··What?"; his reaction
to paragraph 3 was ..Not our business .. ; for paragraph 4, it was ··same as abO\ e.'· Friedman
added that paragraph 20 - the portion of the draft MOU that purported to .. void .. any inconsistent
prior BOE resolutions - was a non-starter. gh en that from an) ··legal point of\ iC\\ ;· an)
changes to those resolution, .. \,ould ha\ e to go through PEP:· 3~
c.

The February 21, 2018 Breakfast

A breakfast was held on the morning of Februar) 21, 2018 involving SC l's staff and DOI
leadersh[p, the goal of \\hich was to attempt to .. break the ice·· between the t\\o. 35 From that
perspective, the event was not a success. During the .. Q&A .. portion of the breakfast, not u
single question was asked of DOI leadership. Folio\\ ing the official Q&A, Runko - partial I) at
Coleman·s urging ~ approached Brovner with an inquif). Brovner was speaking\\ ith Schlachet:
Runko approached Brovner, introduced herself, and asked if Condon \\US ·'the last Special
Commissioner:· and \\hat Runko should cal\ Coleman. According to Runko and Schlachet.
Bro, ner became, isibl:, irritated by the question. and responded. among other things. that ··tha~
are official titles and office titles:· and that Coleman \\as considered an IG. Brorner then added.
in a sarcastic manner, that .. if we \\ant to get super technical then [Cokrnan) is a ·super secret"
Special Commissioner:· Brovner repeated the phrase se\'ernl times, adding that that Coleman
11

On the same da), Commissioner Peters and Brorner sent out an email to the DOI staff about upcoming initiativ es
\\ ith the subject line "Lool.;ing Ahead:· The email began: ·•\\'ith Susan Lambiase taking O\cr as Deput)
Commissioner for Investigations. Andrew Brunsden rno\'ing into his ne,, role as Assoc iate Commissioner .
.·\na5t11sia Coleman coming on bourd to head our school$ im e~tig:.nions and Dana Roth as the corrections IG. 11c
no,, have (most) of our key in\'cstigative roles filled ." Coleman. not surprisingly. noticed that of the four
indi\ iduals mentioned, three ofthern were described by their title. but she ,,as not. Coleman \\TOte to Brunsdcn that
night and as\..ed him 11 hcther he thought the ornis£ion 11 as intentional. Brunsdt!n responded that e1 cning and said he
did not belie\e the omission was .. intended as a slight'" and added that the Commissioner ,,as .. \Cf) e:-.cited to ha1e
[her] as 1he leader of Squad I I ·· During an inter, ic\\'. Brunsden said that his intent when responding to Coleman
,,·as to offor reassurance about her role. but he agreed that. in retrospect. the omission of Coleman·s title appeared Ill
b.-: a --sensiti\ e i,sue ·· Brunsden · s intent not\l'ithstunding. Coleman I ie,,ed Bruns<len ·s n:jeclion of her concern as
incredible. and this exchange contributed to the gnming lack of trust be1,1ecn the 1110.
1

' DOl 1egubr l:, conducts b1ec1 ~fast me<:1-and•greets 11ith it s leac.kr,lup a;id tile 1arious squads. Card,1cll.
111tentio11all:, 11w1ed up Squad 11 in the breal,Jast r.:itllion du , i,; ,,hat ht: r~rc~i\Cd as difli.:ulties in th.:
incorpo ration of Squad I I into DOI.
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·nt:~cb L1 stor " orr: l!l g a hi'ct! her title unc.l sta n making arre ~ts ·· \\ hen kunh•.> a4: ed tor
.1dd1Lic)ru l d,mr1u1ti 111 abl) ll! l o km :.1n ·~ ti tle. Brn , ner st a ted th'.1, Cc,km::m .. is c1n !(1.· nddin;
th,H if DOI ··real!) \\ant[eJj to go to the 0-la:- or to offici.ill;- change the unit·~ titk ,ind al l. the)
\\ i 11 but for 110\\ it· s going to s la) the \\ a) it is ...

Coleman tt:stified that she could not hea r Rrl1\ ner during th is exchange. but c11\tld rs:ll
that Brorner was animated. Runko drafted a memo memorializin!2 this interaction the next da ,.
the accurac: of \\hich Schlnc het confim,ed. 36
~
•
d.

The February 21, 2018 Restructuring l\lccting.

DOI had scheduled a .. restructuring .. meeting for the afternoon of Februar) 21, 2018, the
purpose of which was to discuss how to restructure Squad 11 to integrate it into DOI. Coleman,
Schlachet, Brunsden, Lambiase, and Brovner attended. Coleman recorded the meeting on her
phone: it lasted approximately 45 minutes. As relevant here. during the meeting:
•

Brovner told Coleman and Schlachet that all SCI investigators \\ere ··out of
compliance.. \\'ith DOI regulations. and indicated that they needed to be
retrained.

•

\\ hen the issue of the number of \acant lines at SCl arose . Lambiase told
Coleman and Schlachet ··You ha\e 9 not l 0, right? Remember that Ganesh i~
stealing one:· Schlachet attempted to respond, beginning to say, ··we ne\W
found out .. :· (presumabl) a reference to the legal issues raised on February
l 3) but Lambiase cut him off, s::iying '·l·k·s stealing it." Coleman then
attempted to interjec t, at which point Lambiase repeated: ·'You have 10
vacancies. right? You· re losing one·· Brm ner then agreed. sa: ing ··Yeah.
Ganesh is stea lin g one. E,·er:, once in a ,,hile Ganesh has to steal a line:·

•

Coleman and Schlachet the n explained that the~ had a meeting\\ ith Siller a
frn \\eeks ago, during,, hich Si ll er promised them thnt he'd .. gi, e us
something in \\riting:· Brm ner and Lambiase responded by saying that Sil ler
had "talked to DOE"" and ··DOE's fine with i1:· When Schlachct volunteered
that hi s .. understanding from counsel" s office at DOE is that it" s not the way
that it was sort of dcscribi!d in that meeting:· Brorner said it was --not a
problem:· that .. )OU gu)s can meet \\'ith Siller.. and ··\\e \\ii! work this out:·
and that Siller .. \,as working on a letter [to DOE] anywa) formalizing the
DOE stuff.'' Co leman then specificall: stated that she \\·ould be
uncomfortable using DOE funds for non DOE \\ ork. at\\ hich point Bro\ ncr
said ··first of aH. it"s not real!:, non-DOE \\Ori-.:· and added that ··e\er)bod:-, ·s
on board .. ,,ith this plan. that .. Andre,, ,,ill confirm:· and that .. )OU gu)s
don·t need to \\ Orr: about it.··
4

HrQ\nt:r k stiti ed that sh.:: did not r..:.::a:I tli <! 1n1erac t1on at a!!. or 1-.! w Run l-. ' \1as

•

•

•

\\"i1h re.~ptLl lP \( I \UC anci1::, gcnt:rdll:,. 81\•\llcr :,,ii J "':\lnke sure )uur
p<,sting~ gt:l ap r ru , t:d fir : . t h:, ..\ nJre\\ c1n d then h: Su:,an." Bru\ nt: r thcr
Jin:ctd C okrnJn anJ Schlachel tu m,1!,. e sure that S(T s I lR person \\,h
coordinating\\ ith .\ ssociatc Commissioner Jacl--ie Fppolito. and to prO\ ide
any information requested ·just like l]ac~iel \\Otild get it from an) other
squad:·
Siller then entered the meeting. prnmpting a discussion about SCl sta!Ts
ongoing reluctance to pro\ ide their personal emai l addresses for purposes of
DO1"s .. continuit) of operation .. or ··coop·· plan in case of an emergency.
Siller ultimate!: stated that SCI staff should haw to provide their addresses as
a condition of their employment. ·1 he "personal emair· issue had not been on
the meeting·s agenda: Brovner. Lambiase. and Siller al! appeared to become
agitated about SCI staffs refusal to comp!) with this new directive.

After several minutes of discussing the COOP email issue, Coleman asked
Siller: .. Did, urn. DOE get back to) ou about the, you know, the question that
we had about the .. :· At that point. Lambiase interjected that '·\,·e have a 3
o'clock interview.'· and Bro, ner jumped in to Sa) "Andre\\ will circle back."
prompting the meeting to conclude. As the group began to pad: up. Coleman
said ·-rm just \\01ricd abl1Ut it.'' Brunsdcn said .. Yeah:· and both Brn, ncr und
Lambiase said .. All right." Co\cman·s tone ,,as ncu1ra\ and professional: she
did not raise her ,oice or in an: \\U) act unnatural!:. Siller did not ans\\er
Coleman·s question.

At this point, Siller had not in fact follo,,ed up\\ ith rriedrnun about the legal issues discussed at
the SCVDOI February 13 meeting. The basis for Brovner"s statement that '·DOE's fine ,,itli it ..
and the similar sentiments expressed during the meeting remain s unclear.
The debrief. Later that da:. Coleman had a de-briefing meeting \\ ith Brunsden. ,, hich
Br,n ner and Lambiase after the
--r~structuring"· meeting. told Coleman that the substantiH'. parts of the restructuring discussion:.
had gone very well. He cautioned her about discussing issues that were not on the meeting
agenda - like the COOP emai l issue - with Brovner and Lambiase, because DOI leadership
··likes to keep the meetings tight.'' Brunsden called it a ··really small miniscule example'" of a
prob lem '"that everyone has to figure Ollt ho\\ to deal \\ ith.'. That led to the folio,, ing exchange:

C olemun al so recorded . Bru nsden. \\ ho had spoken to

Br1111sdt!n .· l rhink. 1h01 .1 {l/1 rnrd no11 ore tining <I 1w1/(r gre(I/ jnh

i11

o

1·p1:i

challenging situation because there's a lot of diflere111 s/uff ro be dealing with.
Some of it is changes and some of ir is teaming the existing stmcture. and that
it,·elf is o dtfjicu!r rhing I don ·r irnm 10 w•e /irr!e 1hi11g, like the personal e111ai!
disrnssion. like sidetrack people ·s \'ie\1 1 of luJ\t II ell ererything acuw!!_, · is going
I don ·1 \I al1f the111 to gel hogg,:c/ do1111 111 u liufc thmg like that. Like. I n.!all_i think
11 e co11/d hem: deolt 11 i//1
( 'olema11 · Gotclw. It seem.:d to ;1i,s off Siller. He .\ee1J1ed pretry angr_,
Un111.~e11 l"cuh
( ·ole11u111 · .·111d I 11 a\ Ide 1u1r1 J 11 u111 t n:1111g to cmnc truuble here

ffru 11 ,(le11 · I \l°(/\/1 ·, sw·1wiwd hy I e1fr_,· I r/1111!- rl1 n 11·ere 'll"i'l' u; 11·c1 hcortll\.'.
, ,, 1 , 1 11 lit1i !! Hu,· !ilfll'e rhtl.ll un_, rhm.~ d1L o;:d 1/·c.1
, 1i'/ ''..t tuo!: 11 oui r,1 ; rf ,.
11 Ii,,/< room u liu /e hiI. I rhi11k. IJ111. un,. I 11 <11 u /uric .\////J/'l.)l0 tu sec hilll lhdt

u11K1:1 too.

Brun:,<le11 abo informed Cokrnan that Bro\ ncr thought it\\ as imrroper for Coleman to h.1\ c
direct!::, asked Siller about tht! status of DOE' s response to Coleman· s concern about the use o ·
OOE funds for the CISO position. Coleman explained to Brunsden that this \\as ··a burning
question for [herr and that she \\'as .. \\Orried about i1:· Cokman also questioned Brunsden
about what she had done ,,rong by asking Siller a follo,,-up question: Bnmsden responded that
he thought "then: \\US a feeling of frustration with, like, continuing to deal \\ith it after the::, frlt
the con\'ersation \\as closed.''
Coleman also asked Brunsden whether he had read EO 11 reccntl 1 : Brunsden said he had
not. Coleman that said ··As a lawyer, I am worried about that. I think that \\e need to comp!)
\\ ith it. .. Brunsden changed the topic and told Coleman that Siller had al read; ans\\ ered her
questions in the February 13 meeting. Coleman disagreed, reiterating her desire for a legal
opinion addressing the legality of .. stealing.. an SCI line for the C!SO position. and the follo\,ing
nchange ensued:
Culeman. (. u111bi11L'd 1rith. I don 'E Eh ink ilwt, rl'/_1 ini 011 /Sil!t!I' '!!i} 11 on( 11 hi/e he /1
.flip11i11g through notes, That he doesn ·1 tow/!_1 recall th.! com·er.mtiun, U' it ii-(11'
uho11t 11•ho nmtrvh the employees. /1 11·a.1· l'l'I'_\' shal,,y. it II asn ·, so ob1•iow; that
that 11·(1.1 . . . he had a real re.1po11se mu/ a real j111·t!f1ca1io11 and lega/jll.lt(/ication
for co-111i11glingfi111ds.
Brzmsden: Which I think it is fine thCII you asked him lo go back and check. I
don·, hon· a problem 1rith that. Um . . . fl is 11101·e j11s1 obow thinking abuw
H·he11 ire are in a meeting and 11·hat ire deal 11 i//1 and 11 hat topics ,, e are to co1't!r.
I rhink thm II hc!re people get into rruuhle is 1rhe11 tlw_, go oj(on, _nm knoll'. ropin
that art' nu/ necessarily ... and I am 1101 saying that ii I\ wwlf.1 irrele\·m11
ht!cw1.1e ll still is a position and II hat Ji111d.1 are 11.1t1dfor ir Lm. b111 I i/1i11k 1r ·.1 a
mailer 11 ith rhings like that and we an! 1101 s11re ,rith ho11 1hey are going to
respond, or maybe it's like you are raising an issue thm is really 11'ith Siller and
mrn it is being raised wirh the First Deputy. I think it is just something. you
know . . . ;\{i· takemray 1s thnt 1 wn sharing that you 10 j11s1 say. ire should
cu111m1111icate about sruf/'like this.
Coleman .· All righE.
Bn111sd£!11: When \re go imo meetings like 1h01 . .. the pan of the mee1i11g. you
knuw. th,11 ire all did wlk 11·em really ,rel/. I think they oil ackno11/edge thm i1
11 e111 really ire/I. E1·e1:nhing a/i(Jl/1 rht1 hiring pla11.1 I think pt1op!e are all 011
board 11 irh and 11hink neryone ·.1 thinking people w-c doing grem 11 01/.: £0 mo1·t!
in rh(I{ d1rec1io11.
Th.it kd to a final cxchangl? on the topic

i ·euh. but J dt1 11 <111 1 _l"llll lo kuo11. 11 1h llidl(, 11 e11; rc:0/!_1 11 ell 11111if ,, l
k111,l ofru/.:i11g u111hl'.\i.' /J/ht'I' 1l1111g.1 u11d 11111. 11u1111/'i1 i, the1 du11·1 k11011

f/11111)dt'11·

.1/(ll'ttd
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Ehing !!SJiL'L'io!ly H il/1 the ,, hole St!!. 1 f /iii. ond 11wn,'_\ rhing f don·£ 1/;i11k
LIJ'L' Li1tlh l.i ,lc'_\ f'ct1l!,1 1111clt!nl11ud /Jl/01 · d1) ,U)\/ :1m , ;11 ilwr Su. il1t,1 'n. j11,1
kind o( thL'. I kind of mukt' j11dgme11£.i 11 i1ht1lll fi t!( i11/uuuu1io11 .lu.11 . .1(111 dun·,
rcoll_, \I ant Ehm 10 hare that happen du11 n thtre
Co/e111a11: I mean, hut {sigh} I'm still 1rorried abour it. En?11 like Siller haring (t
co1n·L'l'sarion and thal he is the CiC, tofv//011 something rh{ll you 're like. I need a
jw1ij1rn1ion , Sot. "Siller .mys ii'., oka_1, .. Like . hecmrn: oj' Tiu: 110111re 411 lwt ii
is. {lit Harn 't co-mingling c/f1111d.1. giring on i:' jimds to mwther to do something
that is 1101 fc>r the pw 11ose, you knmr . . . Thm is the proh/em Because like. isn ·,
tlwl \tlwt ow· agency does ? We make sure nwm!_\' is \l'herc! it is s11ppo~ed to he
and used the woy if is supposed robe. Thcl{ is myprohlem .
Brunsden: feah.
Coleman: And it is essential.
Brunsden: But, I 1rill
Coleman: So having the GC just say it ·s OJ..:. is 1101 cool. 1 am cool H'ith .,o 111011)'
other things but tho/ is the one thing
Brunsden: And fur that one, I will speak to him aho11l it. And I will let yo11 knoll'
what the outcome of tlwt is. And/ 11·ill see about gelling something in \rriting and
ask him exactly 11/ua il II m· and I will. I 11 ill (ind 0111.
l \'ti'\

c.

February 22, 2018: Siller Follows Up With Friedman

On Februar) 22. 2018. Siller finally follO\\ed up on the issue he had raised in his Januar)
29.2018 email to DOI senior leadership- namely, Siller·s .. sense .. that DOE \\ould be\\ illing to
sign a .. much shoner letter agreement .. regarding control over SCI. Siller thus sent Friedman an
email attaching a short letter agreement. with the subject line ··Office of the Special
Commissioner for Investigation for the Ne\\ York Cit: School District:..
Dear Ho\\ ard:

Further to the con\ersation ,,e had on Januar: 25. 20 18. this \\ill confim1 certain
understandings between the Depanment of lnYestigation (DOI) and the
Department of Education concerning the Office of the Special Commissioner for
the New York City School District (SCI). As we discussed. DOE acknowledges
that although the salaries and benefits of SC I staff are paid for by DOE (other
than the Special Commissioner/Inspector General. \\hose sa lar) and benefits are
paid for direct!~ b:'., DOI). such staff are. for all intents and purposes. DOI
employees. According!). the Commissioner of ln\estigation shall ha\e the
exclusi,e authorit: to: (a) hire and remo,e: (b) set the salaries of (subject to the
hi storical proce:S5 pursuant to ,,hich DOE procures the budget for SC I}: (c) assign
the duties and responsibilities of. consi stent \\ ith the needs of DOI: and (d)
promote or demote. the staff of SCI. furth er. SCI staff are subj ec t to and bound
b:, DOl's Agenc) Code of Conduct. and other polici es and procedures of DOI
concerning emplo:ce conduct: and DOI sha ll h,nc the prerogative to impo se
appropriate discipline on SC I 'itnff. including termination.

I II t'fkctu,l!c the nfr1remention1.?J unde r-.tanding:: . [)() I an d DO!· agree i;1 meet
Jnd c0nter nn .l :'. ,h-ni:~dec.l h:i si~ and the ll ( 11- sh31l ad\)pt suc h r ,) lici:: 'i. ruk N
re~olutiom a~ ma.: he necessar.: \\ ith arp r(l prime c,in:,ulwtion ,, ith DOL
Please ha, e the Chancellor indicate her acceptance and agreement \\ ith the
aforementioned understandings h:, signing,, here indicated belm, . . . .
Friedman testified that. upon re\ ie\\ ing the letter. he had l\\o concern s " ith its opening
paragraph one minor. one major. Friedman· s minor concern \\ as that he ,, as not sure it ,, as
stric tly accurate that DOE had in fact ··procure[d}"' the budget for SCI." But hi s major concern
,, as that the letter,, as \\ ritten '"as if DOE is agreeing about what the proper relationship is
between DOI and sc1;· and Friedman .. didn"t ha,e an opinion·· about that topic, and .. didn't
think it was his role to have an opinion:· As Friedman explained, both on the January 26, 2018
call and afternards, ··the only opinion I had \\U S that SCI emplo)ees \\ere not DOE employees."
Friedman clarified that he e,·entuall) prepared a revised \·ersion of the letter inserting a
ca\eat into all assertions of DOI 's authority - namely. that the assertions of authority\\ ere on!:
"as between DOI and DOE.'' Friedman·s redraft also included a nc\\ sentence: ··DOE takes no
position as het,,een DOI and SC! as to \\hether DOI has such authorit: :· Friedman never sent
hi,; re-dralt to Siller: rather. the l\\O C\entuall: di scu ssed the issu~ in \larch Ho\\e\er. Sil\er's
misunderstanding of \\hat Friedman had said on the Januar) 26. 20 l 8 call ab c)ul DOE"s \ ie\\!)
regarding DO!"s authorit) persisted at DOI for weeks.
f.

The February 27, 2018 Ultimatum l\Iccting and Its
Context.
(i)

Coleman i\lcets With Commissioner Peters and
DOI Senior Staff.

Cnleman had three notable meeting s on Februar: 27.2018. The stage: fnr those meeting s
\\ a:, set th<: prior da.: ~- Coleman·s birthda::-. b:,- chance - \\hen Coleman emailed Commissioner

Peters' assistant to request a one-on-one discussion\\ ith the commissioner to discuss her
mounting concerns over the legality of \arious changes at SCI. Coleman rece ived in response a
calendar imitation that listed all of 001's senior staff. Coleman then follo,\ed up,, ith
Commissioner Peters directly to reiterate her desire for a personal meeting. He responded:
Anastasia.
As has been exp lained several times. you report to Andre\\. you report to Susan, \\ ho
reports to Les le::-. who reports to me. I \\ ill meet\\ ith all of) ou tomorrow morning.
Best.
ivlGP

Lati.?r on Februar) 26. Lambiase and Brumden met\\ ith Coleman to e:-:press their disma) tha t
she had requested for a one-on-one meeting. Coleman recalled that Lambiase and 8runsden
sa id. in sn man.: "ord s. that Coleman had caused a "self-inflict ed \\Ounu:· Brunsden also set a
rm:-rnecting !'cir 10 a.rn . tht: ne,1 m0ming. Aftcrn ard '> . Bnm sden left Cc)lerna n a , oiccrnail ard
sent her ,in ernai '. as~ing her t ,1 call him. (_ ukmJn res pt.l ll ded that ~he \\,h rwt a\ ailabk that
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<.?nrng.. Bnm:.J en tht? n r~~IUt'::,tt'J she call hi111 at 9 a.m. ht'f,Jr.:! the rre-met.?ting. \\ hid-, ( okinan
fh•l du.

JiJ

\\'hen ( <,)kman arri\ ed at the l O a.m. pre-meeting. Brunsden and Lambiase cha stised her
for failing to fol lo\\ the chai n of command, including her failure to call Brunsden as directed.
About an hour later, around 11 :45 a.m., Coleman and Schlachet arri\ed on the 18th floor for tht'
met!ting. At that point. Brunsden informed Schlachet that he \\as not allo\\ ed to join. and
Sch lachet returned to SCI· 5 offices.
Coleman recorded the meeting, which lasted about l O minutes. \\'hen Coleman entered
Commissioner Peters' office, Brorner. Lambiase, Ramratan, and Brunsden \\ere all present;
some were seated and some ,,ere standing: Commissioner Peters himself was leaning on his
desk. with an open chair in front of him. Coleman moved to sit down in the chair, at which point
Commissioner Peters said ··I didn't offer you a seat:· Coleman responded ··Okay," to which
Commissioner Peters followed up ··Thank you. I'm not sitting:· The recording then continues:
Petets: Let me be really, really clear, because there appare11t(1• seems to he some
lack of clarity, so I'm gonna make this extre//lely clear. Ob1•io11sly like all DOI
employees if you erer , ee some1hi11g tlwr i., either illegal or inappropriare rou
report 1hm 10 the imp1:c!O/' general }hr this ogen(\ \1 ho 1,, .\like Siller. fe//mi
<d}lcer. Abseil/ rlu.u. _wu ·rt! the im,pt.!ctor gL'11ernl Ji>r Squad I I .fi>r tht! .,chvof
.,ystem. That means, like al! inspectors general you report IU an associate
co111111issioner, i11 this case Andrew Br1111sde11. That meam you keep him fully
apprised of eve,ything that is going on in your squad and you follow his orders
promprly and in full. If Andrew de1er111i11es thclT there is something that anybody
011 the executive floor needs to kno\i', he will let hi::, boss. Susan Lambiase, k11011• ,
ff Susan determines thm this is something that I or Leslie might need to knml', she
11 ill tell her boss Leslt!_i Bru\'/lel'. Lesley. as yvu kll(rn, 1w1.1 this age/1(.)' on a daytn-da_r hasis and s1waksfor me a, though/ 11 err v1eaki11g I/Lesley decides thal i .1
some//1i11g that I need to know aho11t. she either -- \\ ill1 some group or not 11·il/ tell
me about it. Is there anything lj11st said that·,\ unclear'.'
Coleman: There is une thing that is unclear.
Peters _· Tell me ll'hat 's unclear right noll'.
Coleman: l'i·e heen laid that I'm technicall_i · the .\pecia/ co111111issin11er, you 're
1elli11g me that I'm the inspector general for the DOE 1j11s1 Hant £O k1101rjor sure
what {it is}.
Peters: OK. I \\'Oll/d be Coleman: Because /\·e been told. I can '1 use' this title. ir 's a secret. what is the
s101:r:

Perl!l's. I II oitld he real/,· Coleman: OK
Peters: There are 11111/riple exec111 i\·\! order .1111111tes thm require n1,: to appo iw
i·mwus peoJJle to rnrious rhings. fl special im1,ucwr general fi>r Elie police
de1wrt111em. m, SCA I _forge, \rlwt the Tille /.',, u special so111cthi11g fol'[}, and in
each in.wance I ap/)(Jil1f the i11spt!ctor genau! for the relernm agenc_r ro that
1msir1on so as to j,/1 1rhorei·er req11ire111c111 it 1s. !11 nmr cc1.w I 0111 req11in.d /t l

ur; 1oin1 o srcciul cunm11, \ io 11 c r ri/ l! l\'t'.\ /1;:c111on /nr 1h ,•
/im·l , . . !11,/

ill _\ 1)1/i'

UIJ)(ld!_i (/1

/ • II\\ 0 / 'J'Ulll!.'c!

\1•11

t'//_1

u,

,·cl111o i d 11·rr 1t·1 .·Ind I

111:/;

I d , th, ( \ ct 11/ ' \t

thot t/1<11 f)L'l'iOll i, a dt'J 'li l_l co111111i 11ion !!r. tht11 /h' /'.\ Oil l'i..'/ lor11· to /Ill' 1 ,
.\clectlld by IIIL' , and se1Te.'i at 111_1 11lew11re That JlL'l'S0/1 repo/'1.1 to /lie thm11gh
whatever surrogates I choose. Tho,e surrogates are. cH I just laid nut jiJr you ,
Andrt!1r Brnnsden. mu! rhen Simm 011d then I esley As to the 1i1/e I 111 1101 a hig,
helie,·er in titles. 7 here is a legal requirement that I lwn• n special commissioner
Jhr im·es1igmio11 . a11d I appointed 1he i11s1,cc tor gc11L'l'al (or tht! school .1yste111 To
hold that tilh.•.
Coleman: So irnir. so. I don 'r get it . So I'm appoimed as an inspector general o.f
the sch,wl :,ystem. but I'm acting as o special commissioner or 1'm not?
u1 JL,,. .HI),

Peters: Okay, you know what, this is really ... I thought I was being clear,
maybe I'm 1101. I could, if I had to, go to City lla/1 and have them just wipe ollf
that e.xec11tfre order. I probably should have, but it wu.m 't worth my time,
effort, and energy. You are the inspector general for tl,e school system. Yo u are
also the Special Commissioner of Jm·estigations /sic/ for the school district
because there is still an executfre order that I hm·e11 't bothered to hai·e
eliminated that say!; I have to appoint one. So I appointed one. In 1he same ,1·a_\ ·
rlu11 I appointed Dana Roth m the person H·ho will do certain functiom 1hm the
Ci1y Councrl .\11elled 0111 in Tam, <(l Riker.\. and 1 ·w Of>pornTed r,1111 for tn

[I and I uppointed Elise 5iu111011p w \1hate\·er 11 is !he SD.-1
say.1. !hough ire Jixed that . It 11.1ed to he that she hod to Jinn' a second title too .
fou are rhe im- 1 have to appoil7l s0111ebod_1 · 1rith that ritlc. I appointed so mebody,
I appointed my JG to hem? That title. all That goes \l'ith it. All that goes ll'ith it ,
right. i.1· the rig/11 to call _\ ·ourse(( th<ll 1 suppose. and thcH ·.1 iT . There is nothing
that goes with it, it is not any s11ecio/ thing J'ou still 1·eport to me, through
ll'hate1•er 111eclwnis111 I set ttj>. the meclwnism I set llf' is the one I jusT named for
you. fou re11ort to A11dre1r.
Coleman: Okay.
I'erer.1·· 1 ·111 1101 gonna spend 011_,· more ,f my rime 1hm I oll'<!O<~,- spem 011 this I
1lw11gl11 ii 11 m mode clear, nm, !'111 111oking it e.rcn1ciotingl_, clear. ii thert
anything nmr that is confusing?
Coleman : I'm just a I ittle COJ?fused about the executil·e order. bllf yott \·e clar!fied
for 1J1e how you wa/11 me to he and 1rhat you wanT me tn he, so .. ..
Peters: Here ·s the dt!al. fou think aho11t this and you decide if This is the job you
1ram. fl it is. you come rel/ me ot 5 pm today _1011 11·0111 the job. (( iT ·snot the job
_wu 1ro11t. I 1111dersw11d. you con le"1·e. 11·e cm1jig11r<1 0111 n r esig11mio11. and I'll go
and do a search. B111 that's what . .. hm1· iT ·s gonna 11·ork.
Coleman : .~II righ1. I 1mm to w!k to my l111sh o11d

11/wTe\·er Title that

( Emphasis added.)
Coleman testifi ed. and the recordin g confim1:;. that Commissioner Peters' tone during thi ~
meeting \\ as stem and dismissiw . Commis sioner Peters testifi ed th at he \\ as "de liberate!:,
hrusq ue.. ,, ith Coleman . and that he ,,ould not di sag ree\\ ith the description or--int imidatin g ...
Ramratan testiti ed that he··,, as taken abacl-. h:- th e tense ness or the ro0m ... 8run sden agreed th at

(. c1mmi~sioncr Pders' tone .. \\as adding an in1irnid uti ng character· · to the scene . Cokma r
kSt i lied ihat :,h\? nd 1e\ ed th~ 111:!cting as a\\ h0I -= including th e rrcscncl.? of DO! Sl.?ni,-ir st..ill.
the c\clu:,inn u: \chl:11.:het, anJ Comrni:;si ,lncr l'et..:r::i' 0rcning rcrnarh dir1:uing h1.?r not l,) ~it
\\as organi1.ed for hi.:r ll) .. bi.: ganged up on:· Cok:man also testified that she .. ,\as feeling
intimidated:·
DOI senior staff explained Commissioner Peters' anger,, ith (' () \eman in , arious \\ U) ~
Brovner testified that Coleman had "been gi,·ing Andre,, and Susan a really hard time." and that
Brunsden and Lambiase .. were trying to get her to focus and lo do cases and to be proacti\e and
tu re structure and she \\asn't doing any of t\rnt." Lambiase testified that she .. ,,nsn't unhappy"
\\ ith Cokman · s performance, but that Commissioner Peters .. was put off her not going through
the chain of command and so he wanted to reach out to her and talk to her about that, um, so that
she would kno\\ what to expect when she went in." Lambiase added that .. if you have a
problem. you go to your direct report. And \\'e decide what to escalate. Because his time is very
valuable:· Commissioner Peters testified that he ,,as .. brusque .. \\ ith Coleman because .. she ·s
three weeks on the job, literally, she·sjust started. and she's already, basically, telling Andre,,
Brunsdcn. 'I'm not going to take directions from you:··
(ii)

\';ext Steps: u Disciplinary Meeting .,,ith
Coleman

I.
Immediately after the meeting. Brunsden - likel) at Brovner·s instruction - began
"riting disciplinary memoranda documenting Coleman's purported transgressions. 37 Brunsdcn
returned to his office and began drafting a note to that effect. B) I: 19 p.m., Brunsden had
produced a draft reciting that Coleman had .. failure to folio\\ dirtctions from her supervisors .. on
multiple occas ions. Brunsden·s memo recited the following failings: (I) that, at the Fcbruar) 2 I
··rcstructurins:r·· meetinl.!.. Co leman had raised .. t\, o issues that \\ ere not on our a1!t:nda for the
meeting'· (na~el). the iegalit~ of the CISO position and the COOP issue s)35: (2) Coleman·s
questioning of Siller \\as inappropriate gi, en Bro, ner' s instruction (some IO minutes prior. and
notwithstanding the fact that Siller had subsequent!~ joined the meeting) that Brunsden would
pursue that issue 39 ; (3) Coleman·s failure to call Brunsden late on February 26 and early on
February 27; and (4) Coleman's tone. bod) language. and questions at the 10 a.111. pre-meeting.
Brunsden sent the draft to Rnmrntan 'and Lambiase; Lambiase madt two substanti\ e
edits: (I) she added, in the note's first paragrnph. that in addition to failing to folio,, orders from
supervisors. Coleman had ··demonstrated poor judgment' ; (2) she made an edit to the effect that

[3runsdc:n testified that he bdieH~d Brorner had g.i,en the instruction. BnJ\ner did not recall d.:iing so. and
Lambiase denied doing so.
;, This \\JS the issue that Brumden h.:id charact~rized to Cokrnan a; a .. r.:all: sma ll minisculc c.,ample.. of
prohkm "that c, er: one h:.is to figure out ho\\ to deal 11 ith ... S11/// ,1 at 50.
' · Brunsde11 characterized th e e,change as one ,, her.- .. Colc>111an prn.:e~dcd to J,k Sill er t,, c,pfai n hi s actions
regarding that iss ue." That clrnrnctcrization ,,a ; not rim; Co leman rnerc\) a,k ~cl Sil le r \\het!lc, DO r had "gutten
b:ick" whim .

r,

:-- iller. JI hi~ rd,ruar:- I~ n11:e1ing \,i1h Culcrndn. had .. pr0, ided an an s\,c r'·
htr ( It.,( >·r-.' LH.:d quc~t i,)ll.

11)

Cuk rnan ;1b0ut

Coleman \\as not informed that Brunsden had ,uitten thi s memorandum . '\ or \\,b she
gh en a cop). Over the next month-plus. Brunsden \\ rote fi\ e additional memos relating to
alleged disctplinary iss ues. Cokman \\U S not informed about. or sho\,n a cop) of. an) of thern.
\\.hen asked why Coleman was ne\ er apprised of the existence of these memoranda (much less
their contents), Brunsden stated that the memos \\ ere not intended to address and irnpro\ e
Co leman's performance, but rather .. to document our communications,, ith her:·~ ' ,
2.
At 2:23 p.m., Commissioner Peters sent Si ller tcopying Brover. Lambiase. and
8runsden) a draft letter to Deputy Mayor Fuleihan and Chancellor Carmen Farina.
Commissioner Peters explained to Siller that he and the other senior staff proposed to send the
letter "•[ i]n light of some conversations today:· The draft letter reads as follo,,s:
DRAFT

Dear First Deputy Mayor Fuleihan & Chancellor Farina:
This wi 1l confinn 111:,- and 'or my staffs com ersations \\ ith ) ou and or) our staff.
As part of DO l's ongoing efforts to ensure both efticienc) and uniform contruls
and standards O\ e r in\ ~sti gat il1 ns. all lnspect11r, General. of a11 ag~ n1. ics
(including DOE). ,,ill n~m report through a c1.1mnw n reporting structure at DOL
As you know. pursuant to E:-;ecuti\ e Order I\ of 1990 (EO 11 ). as DOI
Commissioner I am directed to appoint a Special Deput) Commissioner t1.) sen e
as the IG for DOE. Because EOI I does not otherwise require a specific
investigatory structure. l do not belicre there is a need to amend EO 11 given
recognition that the person entrusted with this \\ork wil I be common!) labeled the
Inspector General rather than Special Commissioner. Needless to saj. if you
belie\e an) actual amendment is needed. please let me kno\\ and we \\"ill draft
appropriate language.
Ver::, truly : , ours.

Mark G. Peters

Cc: Zachary Carter. Corporation Counsel
Siller responded at 3:31 p.m .. as follows:
I think th e language is fine. My only concern is if they both fail to agree with
thb letter and refuse to consider amending EO 11, where docs that lean us?
I also \\Onder if \\C should \\ait to from them on the letter 1 sent confirming that
SCI employees are functional I) DOI emplo)ees. This ktter and that seem of a
piece although if there are rea~ons to send thi s one so1..1ner rather than later I
beli e\e it's fine tvdo so.

' Larnbi.i;c <1grt::d tha t th,: m.:mos \\Cr<' not ··t.1 1sciplinar: .. in
rn.:1nc; I put in 111: fik tu documcnt \\ hat happ.::nt.:d ··
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t~ir her

1h.:;c .i r,

3.
.-\t 3 r.m .. <..'ol~n1an ,, a~ called t,-. a di:)cir}1n:.1r) n1t.:cting \\ ith Brunsd~n and
'\.:i.thaniel. the latter of\\ hom informed Cokman that she\\ as to be "formal I)··\\ ritten up for the:
chain-of-command and tone issues described in Brunsden·s memorandum of the same da:,.
Cokman requested a cop) of those \Hitten charges so that she could respond to them. (As not.:J
abo\ e. no \\fitten charges \\ere e\ er pro\ ided to her.)
4.
At 5 p.m. that da:, Coleman returned to Commissioner Peters' office and
informed him that she \\anted to keep her job. Commissioner Peters instructed Coleman to
folio,, Brunsden · s directions. adding that, if he \\ as not itied of an:, acts of insubordination.
Coleman '"\\Ould no longer be employed b) DOt:· Coleman testified that she belie\'ed that
Commissioner Peters' message and lone during this meeting was intended to intimidate her.
8.

Before the Termination: Events Through March 26, 2018.
a.

Early March: Further Dc\'clopmcnts on the CISO Issue.

Toward the end of the \\eek of Februar:- 26. DOI took steps to document its position\ is,1-\ is the issues Coleman had been raising.

First, on 1\·1arch I, 2018, Commissioner Peters drafted a memorandum to tile
memorializing his Februar) 20, 2018 meeting with Fuleihan and Carter. The memorandum
recited in relevant part as follows:
At the meeting. I reviewed DOl"s most recent Organizational Chart (cop)
attached). In particular, 1 noted that DOI, in an effort to standardize and better
monitor the \\Orh. of aH inspectors gem:ral, had implemented a ne\\ structure in
,,hich !Gs. including the IG for the NYPD (Squad I0) and for the DOE (Squad
11) \\Ould no\\ report to an associate commissiona \\ho \\Ould report to the
deput: commissioner for im estigations. Both Dean Fuleihan and Zach Caner
ofTered no concern about this structure and I prO\ ided them \\ ith copies of the Org
Chart.

Carter and Fuleihan agreed that Commissioner Peters' recollection of these events\\ as foctuall;
ace urate. but testified that. because Commissioner Peters pro\ ided no conte;,;t for the changes at
SC! and did not raise any issues surrounding the legal authority or frarne\,ork for the changes at
SC l. thq did not consider themsehes to ha\e ··signed orr· on any changes at SCI as a result of
thi s exchange.
Second. t\larch 2.2018, sa\\ major de\ elopments \\ ith the CISO position. During the
mid-morning. Nathaniel sent an email to Rizzo (at SCTs budget office) instructing him to mo, e
fornarcl \\ ith the posting of the CISO position on DO C's Gala,) s>stem . l\athaniel"s email
asse11ed that the posting ··has been cleared and apprO\ ed b> al! panics cc·d on this email" · a
group that included Coleman. Runko. Brunsden. Larnbaise. and Ramratan. That \\35 not
accurate: in fact. so fo r as the rec urd idl ccts. 11ohnd_1 cc· d on the email had apprn, eel the p,1:itin g.
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( olcma11 \.. 1.,bn.in lnJ n •' .ippr ,, L'•.1 tht: p~) :,tln g. unJ s:id S\' ir,::: r;.:- :it•':h~ l '-,:!tlun,:I
Lkar Sha:, onne.
Please be ad\.i:.ed thal I am not the person \\ho approHs and clears this particu lar
posting as l had pre, iousl) rnised my objection to this posting to the Genera\

Counsel 1',like Siller and m:, superiors listed on this email and others. I h,ne bee n
informed b: m: superiors that this apprO\ al is not for me to make because I am
the IG of DOE. I <lo not ha,e the authorit:, and control o,er the SCI hudget
Instead, this posting and budget allocation request is being apprO\ cd b) Andre,,
Brunsden. Susan Lambiase. and Ganesh Rarnrntan of DOI.
Dear Phil.
I know you are out of the office today. Please process this request as per the
abm e direction and approval when you return to the office on tvlonda:.
Thank )OU.
Anastasia
Indeed. Coleman had nut heard an)thing further from Siller (,vho had said h-: \\Ould .. dust otr·
the legal issues surrounding the use of DOE funds) or Brunsden (\\ho. fol lo\\ ing the Fehruar: 21
restructuring meeting. haJ promised t~' rursue a\\ ritten legal opinion from Siller) .
Ramratan. On Februar: 27. 2018. per an email from Brunsden. Ramratan had directed
that the ClSO position be posted in .. Operations.. (i.e.. using DOI funds) and not using S(Ts
pre, iousl: targeted line. precise!) because Ramratan did not ,,ant a fight over the propriety of
use of DOE funds for the position. During testirnon). Ramratan could not reca! I ho" or,, h: the
decision \1.as made to move fonrnrd with the CISO posting on SC\'s system on March 2.

Lambiase and Brunsdcn. Lambiase appeared to be confused b: Nathaniel's March 2
email: she ,,rote to Brunsden and inquired .. ls this a position )Ou approved? I don't recall a CIO
,acanc: or plan to hire? .. (In fact. this \\as the line that Lambiase had told Coleman that
Ramratan \\as .. stealing:·, Bnmsden replied to Lambiase that .. Ganesh generated this posting ..
and that his .. understanding is that this is the position that \\ill be \\ithin Operations ... Ho\\e\er.
a posting .. ,, ithin Operations .. \\ould not ha\e gone up on the DOE Galax:, S)Stem . During their
testimon). neither Lambiase nor Brunsden recalled wh) the CISO posting,, as .. cleared.. as of
the morning of March 2 or who made the decision to proceed ,.., ith the posting.
Third. that same e\ening. Peters sent Deput: ~la~or Fuleihan an email (cop)ing O~tB
and Chancellor Farina) stating as follo,,s:

\re,, ill [be] rt:questing this line in our nm needs assessment to 0~18. and I and
m~ staff,,ill be prepared to proper!) brief you and 0:dB on this matter as ,,c gn
through the budget process. Howe\ er, given the pressing need to hire an ISO. in
the interim. \\e propose to use a line that is presently\ acant from the DOE budge1
allocated for the Inspector General for DOE (the Special Commissioner for
Imestigation) to fill this role. At such time as ,,e rccei,c 0MB apprmal for an
ISO,\\ e \\ ill then backfill the position at the DOE IG. \\'hile DOI and DOE
General Counsels ha,e pre, iouslj discussed the fact that the lines arc funded b)
DOE but operate. like all lG lines, nt DOl's discretion, I believe it is important
that this only be a temporary rather than permanent solution.
Needless to say, I nm happ) to discuss at )our comenience and \\C ,,ill fully brief
this matter in our new needs assessment. Ho,, ever. given the urgenc:) of the
situation, I \\anted to bring it to your attention immediately.
Best.
\!GP

So far as the record reflects. this,, us the lirst point at ,, hich DOI" s use of DOE funds for the
Cl SO position had been described as ··temporary:·~ 1
Earlier that day, Card,,ell (,,ho prepared the first drall of the email to Fuleihan and
Farina) discussed DOl"s plans to •·fill .. the line in its budget request to 0MB. ,,hich \\ould be
submitted later in the month. with budget director Ashley Emerole. Emerole infomied Cardwell
that even if DOI"s plan,, as to "borrm, .. the line from SCI. then:,, as a risk that ··OMB may not
·return' the line to sci-· because .. the line \\hich \\as loaned \\as ne,er filled and thus there is no
need to ·return· i 1.··
Rizzo ultimately posted the CISO position on Galaxy on March 9. Ho,, ever. the posting
lacked a position number (\',: hich would have been required to hire). Rizzo follo,,ed up with the
DOE on se,·eral occasions o,er the next \\eek seeking a position number: Nathaniel continued to
check in on ,,·hether the position number had been received.
b.

March 9 to March 16, 2018: The !\'ew York Times

Enters the Picture, and Siller Hears Back from DOE.
On the e\en ing of \larch 9, 2018, Struzzi informed DOI leadersh ip that she had recehed
a ca\l from\\ il l: Rashbaum. a reporter at the .\'e" J'ol'k Times \\hose beat included \:e \\ York
' luleihan testified that he did not recall recei\ ing this em ui\ hL' testified that he receiH , dozen, of such emails u
c!.n and that if ht! had re::ei1ed it. he \\ould h:l\e for,\ ;;rded the email \;1 0\113. Coleman testified that Ri ne,
disc-ussed the C'I SO funding 1,suc 1\ith an ind1 \i d11al a! O\IB \1hn sup posed !~ told Riuo that this flindin g
:irr.ingeinent .. ,,:i ,, \Hong
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Cit> g, •\ ~rnm.: nt. Rash ha um ll1 IJ St runi that he pbnneJ h, \\ ri te about th ~ changes at SCI. ;:i n,!
•. .mt::~l t,, di s(Ll:i ~ "\\h~ the) \\ere needed and ho\\ ID 0 1 \\d :,1 dbk t...1 J,:, them "i th,)Lli d1,mg i, ~
the FO ." Ra.shb Jum· :; querie:, included "\\hetht:r the Pl P . .. ha:ci hecn changed tn rl.'.lkct lhl' ~t.'
change:,;."' Comm i~sit)ner Peters quid.I: \ olumeered l \.) cond uct a ~it-dl)\\ n inten ie\\ ,, ith
Rashbaurn on tv1onday morning.

That same Friday e,ening. Struzzi met \\ith Siller. Card\,ell. and others to discuss DOl" s
re:,ponse to Rashbaum's questi ons. Siller told Stn.izzi th at the ··powers of Anastasia Coleman are
the same as Dick Condon's; the only thing that changed is the office title:· DO! leadership al so
focused on points that Commis sioner Peters had previous!: articulated to Coleman (i e. th at
--nothing in EO 11 makes SCI independent of DOI .. : .. nothing in EO 1 \ precludes a ne\\'
reporting structure··).
On i\·londaJ morning before the intenie\\, Struzzi circulated the proposed talking points
to a group that included Commissioner Peters and Siller; Struzzi noted that the onl) question she
\\US unable to answer \Vas '·whether the PEP needed to change.'· Si ller responded that he did not
··ha\ e enough information to answer that;· while Commissioner Peters responded: '·What is the
Pl: P? .. Struzzi then spoke with Siller, and responded to the group via e-mail: ··Just spoke\\ ith
\:I ike S \\ ho indicated that\\ hen he spoke \\ ith I lo,, ard Friedman at DOE it ,, as hi s position that
ernpk•~ecs 11 t'SCl \\L>rk unJer the cuntrol of DOI. [8rnH1er. CarJ\,dl. Silkr] agree th::n shuulJ
be the an :i \\Cr for that question:·
The inten ie\\ \\'ith Rashbaum proceeded as scheduled at 11: 15 a.m. DOI ,, itnesses
uni\ ersall) agreed that the inter\'ie\\ did not go well. Commissioner Peters began b) ex plaining
the polic: rationale for DOrs takeO\er or SCI. \\'hen Rashbaum asked Peters \\hether DOI
planned to obtain a nev,,, Executive Order and ne\\ Board resolutions, Commissioner Peters
departed from the prepared talking points and asserted that the City Charter and EO 16 made him
··the IG for the City and all City agencies:· adding that at the time of EO l I. the schools \\ere not
under ~fayoral control. \\'hen Rashbaum pointed out that all BOF resolutions \\ere still in
effec t. Commissioner Peters told him that --EO 16 superseded it \\hen [DOE] became a r-.1a:ornl
agenc:-.

Rashbaum then pointed out that the DOE had declined to sign the MOU that 001 had
sent. and that Siller's February 22 follow-up letter to Friedman also remained unsigned. At that
point. Commissioner Peters responded that he had not heard that DOE did not plan to sign
Si ller"s letter. and if that \\3 S the case. he also suspected that DOE \\ould --probably not
cooperate ,,ith in\'e stigations:· \\'hen Rashbaurn said that a decision b: DOE to decline DOl"s
offer letter \\'as not equirnlent to failing to cooperate with an in, estigation. Commissioner Peters
told him there arc'· two forms of people - those \\ ho cooperate. and those ,, ho don ·l.··
Comm is:; ioner Peters then added that DOI ,,as com fo rtable \,ith the change:; t-:"" SC I. and
reiterated hi s point about there being l\\ o types of people - .. th ose \\ ho cooperate and e\ er:- one
el~e :·
:\lter that. Rashbaurn made a comment sugge stin s that Commissi t1ner Peters ,,as simrl:
tr:_- ing to steamroll all opposition to hi s plan~ in the same,, a) th at Pet ers' former boss. Eliot
Sp iue r. ,, :b k1 1u,, n for. Commi ss ioner Peti.::rs did nnt lak e th ; :-uggc ~ti1111 light!) : he respo nded
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li11tl :- su~g(:.s ~ing h) Ra~h hnum that the
:nt.:n i-:-,, 1?nJ1:J sh\irt l: th<:.:rci.-t fta.

c.

TJ1 11 f.,

d1J n11t c0, .:r Ci t:, ;i nJ !0cal ne\, .., _

rh~·

i\larch 12, 2018: Siller Re-Connects" ith Friedman
Regarding His Proposed Letter Agreement.

Later in the <la:- on ;\larch 12, 2018, Friedman called Siller about lhe proposed I ebru::ir:
22.2018 ktter agreement with DOE. Siller took notes of the call. Friedman expl::iined his
concerns - name!:-. thqt DOE had no position as bet\\ een DOI and SCI \\ ho controlled SC I: that
nc\\ PEP resolutions might be needed to effectuate the type of relationship that DOl
rnnt1.:mplated: and that Friedman \\anted to talk to the La\\ Depart1rn:nt (regarding \,hat other
ne\\ enactments might be needed) and,, ith City Hall (to discuss the po lie> implications or the
nm approach). 42 Friedman elaborated in testimon):
There are a lot ,fold 1hings H'l'ille11 in rlu.' Ad[ministratin!] Code and rhe Charter
lU 11se othel' examples that actually we. meaning the La11 De1mrtme1It, don't rhink
ore actually e.ffectiw anymore. For. you knoll', the J)(ls.rnge of time or change.\ in
other lmrs or things like that. And l,fouml [the I 991 BUE resolwion] o li!lle
co1!fi1si11g. erc:11 m thnt point. irhere I had11 ·1 donf a.1 nwdz thinking 011 ii
I
t L'rlt1i11/y l'Oti!d read l he ll'ord, and l'l't'ogni::<' 1hu1 thL' \lore!, 11 t:1'<' int'o11Yi.11t'J/t
11 ·i1h parngraph one {4DO/ '., Fenrumy 22 leuerj. I 1rnY11 ·1 posilire at rhm /JOi11l
f/wr the rig/11 am 11·er \l'(ts. ·-rep, it ·s inco11siste111. ., .\'011. tlwt ·.1 111y opinion. Bw
leading i!1lo thm com·ersmion irith S'il/er, I thought I mighr hm·e a co11rer.H11io11
ll'ith the Lall' Depart1m!nl mul ire might defre into it and ire might.find 1h01. , .
nwybe not. Maybe 1he old reso H'£1s 1·es1igial.

On the call. Siller asked Friedman how much time \\ould be required to obtain ne\, Pl:.P
res ~l lutions if needed; Friedman said he .. thought a fo\\ months ... Friedman recalled that Sdler's
tone made hirn think Silkr \\ as --unhappy:· which \\·as a llC\\ de\ elopment: up until that point.
r riedm:rn had not percei\ cd Silkr to be displeased\\ ith thr: pace of their discussions.
Siller"s notes are consistent with Friedman·s recol!ection.-1~ Among other things. the
notes sa: --DOE takes no position between DOI+ sci:· The) also read "may need PEP be DC
of I has power to hire and fire" - a reference to the 1991 BOE resolution. The) also refer to the
1990 BOE, and recite that it ··delegated to SCI powers of DOE to do im estigations:· Siller· s
notes also read: "is [DOI' s February 22] letter consistent\\ ith EO l l? He's not sure ... Fina II).
tht:: notes indicate that Friedman said "to be comfortable\\ ith this ... Friedman\\ ould "ne~d to go
' Friedman .:,p b ined that. after re, ie,1 ing th~ hbruar} 22 ktta. he 11 as un sure about ho11 to handk the seco nd
pc1ragr::iph ·; pro1 iso requiring DOE to "adopt such p,Jlici..:s. rule or resolution; a;; m:i:, be ne...:e~,ar:, 11 ith appropriat~
consult ation 11 ith DOI·· Friedm.1n ultimate I~ concluded that DOE could not agree to this languag,: as draft~d
because neither he nor [han.::ellor FarinJ could preempti1 el~ bind --ooE .. to actions th:it 11ou!d require PEP
app rn rnl. 11hich changin g the "DOE's.. positio n as to SCI might 11!.'ll do . .-\ s Friedman put it. --fo o d1id, .:11 1 wn 1
(tl!r e:1: w g<'I /Of!. <' lher and agr..:e to do so111 c' fhi11g that th,, Im, sa_1 ,· rn11wthi111! 1h2n! ·s <1 f'' uci:.1, 10 do 1ftt11 im oh c1
111 or..: 1h,111 tlit!111
. I u mld11 ·1 sign ir tlit! 1ra,1· ii 1n1s 1rrill,m."
'' Ramratan recalkd sm'. ng in on usi ng!~ call 11i1h Fridm an an d Siller. and 11as confident the call t0,1h pi .ice aft,•r
f i.,., , ,:,, <:r. Ramratan did nut h ;J\1; ~ d,·J;
re( 1.1 l!t:(tio11 oi l'- liat 1\a , ~aid 011 tlk call.

Cok nnn , t:.incd . thi, 1- the <,ni) i.:,,hangc th a, fit , tl wt lh:s cript1011
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t,, Itht.· ! ! :rn Dt'[r::!rtrnent l abou t [the I effect

c,r re sohit i•)n[s] ... As t1• the !a,1 point. ~i lk r te-tit1ed
-- Yeah . " thh \\ ;: , g.1:r,;; ll! gc-t \er:, compl ic:2t~d und m;:~ s:- · ~tl kr ub · tc~titieJ th~r tho::'
r r,Ke:,:, I ricd111t1n tkscrihed - ne,, re-solutions and con:,ultutil111 ,, ith the Lm Dq1,m mcnt - \\,h
uni::, neccssar~ to .. ha\'e'a formal understanding .. and that .. doesn·t mcan that an informal
understand ing \\as wrong:·
Friedman·s recollection is also confirmed by an email exchange on i\larch 12 bet,,ecn
Friedman. Eric Phillips the ~fayor's press secretar) - Fuleihan. Carter. P<:!stana. se,eral otht>r
,1dministration officials. and Ursula Ramirez (the COO and Chief of Staff at DOC). In that
e:-.:c hange. Phillips-rela 1ed sereral questions he had recei\ ed from the Times: name!):
Do we know anything about Peters trying to reinterpret the DOE special
in\'estigator (or whatever Condon was called) EO, or DOE refusing to sign off on
Pelers' request lo alter the chain-of-command or that job? NYT asking. Blunt!)
asking if mayor is considering a new EO to allO\\ or pre\ent the shift. An:,one
know anything?
Pestana. copying Friedman. responded:
- Ho\,:::ird Friedman
DOI has rep.::atedly asked DOE to enter into a :vlOLi setting fonh ,,hat he thinks
the authority of Special Commissioner of Im estigation for DOE (SCI) should be
in relation to DOI proper and DOE. Our vie\\ is that EO 11 \\'hich created the
SCI and the Bd of Education resolution from that time la: it out alread) and there
is 11 0 need to alter the relationships or enter into an ~,JOU. i'-.fa) or doesn't ha, e to
issue a ne,, EO. Pde rs can't grab the additional power he \\ ants without the DOE
formal!) agreeing to it. And. there is no reason for DOE to agree. Peters is
st:mied and ,,ent to NY I. He rnusf\e had a falling out \\ith the D'\!.

lriedman then added :
Probabl: not b: coincidence. I spoke toda:, to Michael Si ller toda:, (DOrs GC).
,,as getting [b]ack to him about his latest proposal. \\'hich \\US that DOE sign a
letter 3drnO\\ ledging that 001 could act vis a \ is SCI in \\ hate\ er\\ a) it wanted.
primarily about personnel matters. 1 said l needed to discuss \\ ith the La\, Dept.
and Cit) Hall. because. as \Hitten. the letter \\ould probably require amendment
to one or t\\o old Board of Ed resolutions from the earl:, l 990s.
Si ller
ackno\\ledged that I \\ asn ·1 sa: ing no. onl) that more thought ,, as needed.
d.

'.\larch 13-16. 2018 : follo"-lp "ith the Times.

The ne>-t morning. Ra:.hbaum called Struzzi and a51-.ed her to clarif: \\hethcr it \\U S the
.. DOI·s position that ,,hen BOE became DOE. and thus a Cit: agenc_'.,. it undoes the t\\ O BO [·
resolutions ( in 1990 or l 991) and LO 11 T Struui caucused" ith Si ikr and others. and
e\cntuall:, responded to R3shbaum a:; foll O\\S:

\\ 1? diJ n\lt :;a: rh~H th1? tran~ititin from BO!· t(• DO!· unJiJ H) 11. \\ e s:.i iJ that
1._nu: it b\!can,.: a rnn:urJ I age nl.'.~. 10 11 and l CJ i 5 bl.'. cJm r:' redu ndan t h :' C:.llh~·
l:J ) ! 6 CO\ er.., nrn:-{1ra! agencit• .,_ l-0 I l rt:·quire:i the ( omm i,;-,ioner of
Im estigation to appoint a Special Commissioner and EO l I requires the
Commissioner of Investigation to appoint an JG over ma:oral agencies. The
Commissioner ha!:> appointed Anastasia Coleman tu fulfill both of those roles.
Rashbaum had a second question as \\ell: ·\,hcther [Cokman] sti ll has the sarne p0\\ers. tu hire
and fire, 10 compel testimony:· Struzzi and Card\\'ell prepared a draft response for DOI
kadership·s re, iC\\. which Brorner apprO\ed with some small modifications. The response
stated that DOI had made --operational changes to better integrate im estigations relating to DOE
\\ ithin DOI, .. and confirmed that DOI had effectively stripped Coleman of the pm,er to sign
subpoenas and ·'the ability to hire and fire staff;· the latter of which could now only be achie,ed
.. ,, ith the appro\·al of DOI senior staff. which is consistent\\ ith all Inspectors General:·
On March 14, 20 18, Rashbaum provided DOE' s comment on the matter to Struzzi, and
asked for DOrs response. DOE's comment \\as: "The authority of the Special Commissioner
for DOI:. arise~ from the current Executive Order. That authorit: cannot be altered uni lateral!)
h:, the DOI Commissioner. \\'e are a\\ are of no reason \\ h: that authorit:, should be changed. b:
ihe \\a: of \IOU or 01hernis~ ... This statement came as an um,elcome surprise to man) at DOI.
\\ho: (I) had bi::en operating under the assumption. based on Silit:r·s dl!scriptions of his ldephon~
corm:rsations with !Iowa rd Friedman. that DOE·s vie\\ of the legal landscape \\as simi !.:ir to
DOI 's; and (2) had used DOE"s perceived agreement as a talking point in discussions\\ ith
Rashbaum (and Colcman). 4-1
Rashbaum·s article appeared onlinc on the even ing of Friday, March 16, 2018, and ran in
the paper's Saturda: c_dition. Entitled .. fight to Control Office That Roots Out Corruption in
;-.,:e,, York Schools, .. ~) the article described a "municipal scuffle" bet\\een DOI and DOl arising
o ut of Peters' attempt .. to seize total control or the semiautonomous office that polices corruption
in the school system:· and described the \ arious changes made tu SC I 0\ er the past three
months. The article also stated that DOE had .. refused to sign" the proposed i\tOC and Februar>
22 confinnation letter that Si ller had sent Friedman, and noted that incongruity bemeen DO1's
pro\·ision of those documents to DOE and Commissioner Peters' claims to Rashbaum that he
"has the authority to make the changes [to SCI] without the legal documents.'' The article
attributed the belief to Commiss ioner Peters that "an even older executive order, from 1978 lEO
161. gave him the authorit) to make the changes he has undertaken because the cit) school
system is no\\ under ma) oral contro l:· The article also addressed funding for the CISO position.
and noted Commissioner Peters' assertion that "·the education department funding for the position
,,as onl:- temporar) :·
e.

i\larch 13-26. 2018: Discussions Outside DOI.

During this time. Co leman and Schlachet began tu relu) their concerns to inJi\ idual s
' - Thou gh DO! did n0t
t'fki c1 !s.

!--11011

it at the tim e. DOl:·s comment 11::i, large]:, draned ti:, Can.:r in con suitatt0n 11ith DOL

uhiJe DOI. and Com:n:ss:oncr Pe te;-;:, pro\ ided t~:;timon: to the Cit~ Counct!
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Cit~ Council Member Brad Lander. Beginning in late hbruar). Schlachet attemptt:d
to schedule time to meet \\ith hi s City Council i'-.lember. Brad Lander. On Februar) 23 . 2018.
Sch!achet sent Lander an email stating. among other things that:
Richard Condon retired in December, and alm C1c;t immedi atel) after his departure. DOI
began a series of mo\ es regarding SCI that ha\ e a number of us \ er) uncomfortable.
Se,eral ofus ha\t: raised questions about the legality of certain steps being taken b) 001.
and have received no satisfactor) anS\\er from DOI General Counsel. As a council
member. and a member of the Ed. committee, I thought you might ha\e some thoughts
about the changes under way and the process by which they are being changed.
Schlachel eventua l!) met\\ ith Lander on i\forch 15, 2018, at Lander's onice. During that
meeting, Schlachet told Lander that he believed that DO1's takeover of SCI contravened FO 11
and the BOE resolutions. in particular with respect to the CISO hiring.

Carter and Fuleihan. On the 1\'londa: morning folkming Rashbaum·s Ti111e, article
\larch 19. 2018 Coleman lefr a ,oicemail for Carter. a king tu discuss her situation . Carter
called Coleman back the next morning. and then called Coleman again that afternoon to request
that she come to a meeting at Cit) Hall the next day. and .. bring something in \Hiting.. if
possible. Co leman. Schlachet. and Conroy then \\Orked throughout the evening to put together a
rough draft of a memorandum describing the changes at SCl.-l'•
Coleman and Schlachet arri\ed the next morning. draft memo in hand, to meet with
Carter. Fuleihan joined.\\ hich Coleman had not anticipated. The meeting lasted for m0re than
an hour. during\\ hich time Coleman and Schlachet relayed the details of their interactions,, ith
001 kadership. According to Coleman. Caner and Fuleihan seemed surprised b:, \\ hat thc:heard. Tcmard the meeting's end. Coleman noted that she \\as in a difficult situ.iti ~1n from a
\\ histleblo\\ ing perspecti\e. because the
directed her to bring a\\ histlebl o\,er complaint to
DOI. and as she put it ... , can't report Mark Peters to Mark Peters:· Carter responded to
Coleman by telling her that .. We're going to figure this thing out:· and telling Coleman and
Schlnchet that the) ,,ere "on the front lines.'·

la,,

Carter testified that he told Coleman to .. document e\erything. because ,,e didn't knO\\
\\hat direction this \\as going ... He also testifi ed that. upon his revie,, of EO 11. the BOE
resolutions. and the Gill Commission·s report. it \\as clear to him as a matter of la,, that
Commissioner Peters .. did not ha, e the unilatera l authorit:, or capacit) w change the relationship
bet,, ecn [SCI] and DOI." Carter added that he told Coleman as much: name!:-. Carte r testified
that Coleman ,, ould ha, e ··certain!:, come a,, a:- from [their) discussions ,, ith the notion that I
agreed that FO 11 did n,,t pamit \ larl-. Peters lt1 do ,, hat he\\ as doin ; ...
The Cit) Council. On \larch 26.2018. Commissioner Peters te stiried be fo re the Cit:,
C 1km an. S-:h!ach.:i. an d Como~ t'\e111uall:- p1.:pa r.::d

prJ \ided
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Can~r on \larch 23 . 20 18.

,! ck .:ind- up 1::1,io n ,,f 1hc: m~nw ru ndum. '-\\Heh 1hc:

C\·,un -: il · ~ C ,111111 \ttce 0 11 0\cr;;ight anJ lm <;:,ti gatilrn for n hearing on DU l's pr0pu:ied 211 l 9
huLi'.:'.s:l Lambi d~e and Rarnratan als,J uttt: nJ,.:d. Card\\ ell. along\\ i'. h hi~ .~t,.df. dr:ift<;d r ri: r,;::;·t;J
r\; 111:1rl-: :; . ,,hi ch in\; luded a brief section about the changes at SC I·
As alwa: s, DOr s goal is to le\·erage our e:-.pertise across the agency's 11
in\'e stigati\ e squads to de\elop highl) co01plex cases in line ,,ith our strnteg) of
attacking corruption comprehensi\el). through s1 stemic im estigations that lead
to high impa ct arre sts. pre\ enti, e internal controls and opcrational reforms. \\'ith
that in mind, I note that ,, e ha\ e recently made changes to our organizational
structure ,, ith a view toward b0th ensuring consistency of in\'estigations and
maximizing D01's ability to see across agencies to Cit) functions as a whole.
Previously. certain im'estigative squads, including those o\ erseeing the NYPD
and Department of Education, oper~ted separatelj from D01's main
organizational structure. Four years of experience has demonstrated to me that
this does not a!IO\\ DOI to maximize the impact of this work or to take full
advantage of D01's institutional knowledge and strengths. As such. \\e hare
taken steps to full: integrate this ,,ork within our reporting structure, a chance
that\\ ill result in e\en greater impact and ability to tackle issues going forward.
I he testimon:, also folded ln details about SC.Ts 20 \ 7 caseload ::ind statistics intn the larger DD I
rcp1:>rt.
The hearing lasted for more than two hours. and cm cred a \\ ide range of topics related to
DO l's activities and mission. Approximately one hour into the hearing. Council Member Torres
asked Commissioner Peters 10 explain the difTerence between the jurisdiction of SCI and OSI.
Peters responded that OSI \\'as ooE·s ••internar· investigator for disciplinary matters.
Commissioner Peters then stated as follo\\ s:
The Special Comminionerfor Im·estigario11, olso kno,rn m the !11.11wctor Gencrnl

jiJ1· [DOE}. is the . . . is the lnspecwr General reporting to me part of DUI ft

·1

rn/led Squad I I imemal~r. That is the DOI /11.1pector Genl!ral \\ ho do n
inn!stigwions. recommends discipline, etc.
Torres then fol!ov.ed up b) asking about Rashbaum·s Times piece, \s,. hich Torres said ··portra) ed
a di spute bcn, een )OU and DOE.'' Torres said he .. was not clear on the nature of that dispute ..
Commissioner Peters responded:
Well neither 1!'c1,\ !. Um, to be honest. neither 1rns l So, 1'1!1J honesr/) , one, the
most impurtam thing to note is the mission of the Inspector Genernl ·s ujj1ce
hasn 'r changed. the 111!:ipecwr General has ahrn_, s re parred lV DOI. and 11i!i
cominue to, ond most impor1antly, the Inspector General II ii/ comi1111e to be
independenr of [DOE}, ! "ill rd/ _1·011 that, as I ol/11ded tu in 111_1 te.1ri111011,1 11 e
hem: made sumc: managerial, srrnclura! changes w heller imegrote bor/i f or o
rnrii.'I_\ uf rem·om· 1n' hm·e made IJ/wwgerial am/ .,tn1cwm/ changes lO ho//1 the
_\TPD !Ci and the [D0Ej /G ro hring them 1tithi11. (11/(1 integrated 11 ithin. DOI .10
1/iui 1h t!_\ ( ,111 und 11 ill be doing th~- s i1111l' ki11d1 of 11 ,>1 k !1101 all of DOI do,·,
I

6(i

hi!c· the \ "c\\ rort: Tnnn reporrcd lh l'l'C \I ill O
DO!:} CO/iftidt!d IJlt' Ui' Ull_l"t>llc' OIi Jin ,1. ;(1 l ·
11,~iL'Li f () 011_, 1hi11,~ \1 t..' ·"•' doi11g So 1·,n nor £JIii fl' sure 11 here riH conn·o1·er.,_1 i,
!!//her. U( )£ ceNuilll_, h11s11 ·1 obje,·tt!d ltJ us ...
ii
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·1c,rrcs then summarized Commissioner Peters' an \\L'r: that DOI .. \\'as renaming.. SCI.
Commissioner Peters jumped in:

Well, h_i lmr !hey are, 1rill ahrny., wchnicall) he called the ..Speciul
(t~f} />1n!.\lig11tio11{,j. They are nlw called the !11.1pectur Genao/
fur DOE. Thal strikes me as a bit cf nvmenclature. I tend to refer 10 it as the JG
because ii is importm1r that lre have consistem work across the line. As a mafia
of lmr they still hare a separate and additional title.

( ·0111111i.\\io11er

Tom.!S then began to ask about the reporting structure for both the NYPD IG and SCI, at \\hich
point Commissioner Peters explained DOI's overall reporting chain. \\hid1 Commissioner Pt:ters
tem,ed "an extraordinaril) efficient model for handling cases:·
t\boul an hour later. Council tvlember Lander began questio ning Commissioner Peters
\Cti:-r a serie :; of questions about the :,.;yp[) IG. I .ander a.sl,;ed a questi on --about the restrucrnring.
not on the ;\YPD ICi side. but on the SCI and lDOf: ] side:· Lander explained that he'd "been
reading the ne,, sparers and had heard from some folks in SCI as \\ell ... Lander said that. in hi~
vie\\. more im estigatory resources needed to be de\'oted to the DOE, and asked about the
potential diversion of resources to the overall DOI mission ~ a backhanded reference to the CISO
issue. Commissioner Peters responded:

There lia.1 heen 110 di111i1111t io11 [<fresource.,j . .. let me go b(lck to jirs/ pri11c1jJ/es
Thl' J11specwr Uenernl_(iJr the schools s_ntrm. 1rhether \1 c title ir the Specio/
( ·ommissiorrer (of] ln\'estigatio11[] or 1he lnspt!clor General. . that office a1'1 a_n
h.t\ repont!d w DOI. ir ahrnys 11·i/l. it is independent and ahrn_1.1 1,·i/l be n/
f !JOE}. There ·s heen no dimi11wio11 in resources. The 11e1rspaper omcle 1w1ed
1hen: is a position 1ha1 happens to be mean/ there that ire are 11singj(Jr a[n]
Ol'era/1 DO!jimcliun. Thal does happen.from lime to lime because all of these
JGs are dependem on. um . you know, on D0/'s overallfi111ctio11ing. I am actual!_, ·
hupefit! thm that is Temporary. We've ei·rn said to 0MB \re 're doing this in o
re111porm:1 H·ay ond we'd like the line hack. Um . .. this is a ve,:\' importcmr area.
1 cel'/ai11/y 11 011/d 1101 say no to uddi1io110/ .mif.t:. ..

Landc?r jumred in at that point to ask ··Am I right as a matter of math that the headcount
::1:, a p~rct:ntagt: of tota l DOI headc ount is substantially lo,\er than the percentage that the

DOE huuget represents of the city's budget?·· Commissioner Peters said he belie,ed that
,1a:i true. and c\C ntual l:, said that he·d .. like to add to the schools Inspec tor Genera l more
accou ntants and auditors because the:- spend a huge amount of mone:, on contracting. and
I ,1otild like DO I to be able to take a closer look at that contracting and \\here that mone:i~ gPing

(, 7

-\ltcr the ht·aring, Comm \-; si oner Peters' car\\ as\\ ailing outside 11) 1ah.e Lambia~e
~nu Rarnrat::in boc~ t(' DO I HQ . .-\tier settling. tnlh in the car immediut.:i:, turned to 1he
que.:;tion
\\h~i at SC I had sp0 k1.:n to Brad Lander. Cornmis:iioni:r Pe1cr~. Lambi:.he. and
Ramrntan all testified that Commissi1.1 ner Peters immcdiatdy speculatcd that S<.:hlachet
\\US Lander·s source.

nr

9.

Coleman's Performance Prior to Her Termination

The run ur to March 27. As noted abo\e. after the Februar) 27. 2018 "'ultimatum"'
meeting bet\,ecn Commissioner Peters and Coleman, Brovncr directed Brunsden to begin
Jornn1enting Cukman · s supposed transgn~ssions. Brunsden and Lambiase testified general!:,
that. during this ~eriod. Coleman became less responsive to requests and her job perfonnance
began to suffer.~

On [\·larch 14, 20 18. Brunsden wrote a memo to file regarding: (I) Coleman·s March 2
email regarding the CISO position, which was supposedly .. unprofessional insofar as it infonned
other staff in detail of her disagreement with the instructions of supervisors .. ~8; (2) Coleman and
Schlachet had not made specific edits to SCI job postings as Brnnsdcn had instructed; and (3}
during the \\'Cek of i'-.larch 5, Coleman prepared a series of inadequate im estigati\'e plans.
Brunsden te5tificd that while he ,,as not personal I: building a case for ad\ erse emplo) ment
action. he ··recvg11i::t!d . .. in heing directt!d to create, yo11 k1101r memos(/\' needed . .. or hen
1rere, _ru11 k11mr. directing 11w to make a record because they 1rere concerned thot. you knoll',
there was a disagreement and thar it ,rns unclear where things might lead. 011d that we should
ho\'(! a record of things,.

On March 14, Coleman wrote Brunsden an emai l regarding a directive from Brunsden to
"'hold hack·· a .. ne\, hire for the intake unit:· Brunsden responded and denied that he had told
Coleman to hold buck the position: rather, Brunsdcn indicated that he had "said \\C \\Ould \\ait
on posting the ,acanc) to consider Squad 11 ·s resources and needs." and said Coleman·s enwi!
had --m ischaracteriud \\hat I had said:· HO\\e\er. Brunsden testified that he had indeed told
Cokman to "hold ofT· or --hold back .. on hiring one of rno intake positions that Coleman had
sought to fill; he simpl) did not belie\e that he had been .. as definiti,e .. as Coleman·s email
ind icatcd. In any event, Brunsden and Lambiase both testified that they considered themse hes
to have the authorit) to direct Coleman to .. hold back" on filling particular positions, even if the)
had not exercised that authorit) in the particular manner that Coleman's email portrayed.
Brunsden testified generally that the email renected the .. break.do\\ n of trust'· that had occurred
bet\\een him and Coleman by that point.
i\larch 26, 2018 l\leeting With Coleman. On March 26. 2018. Brunsden met \\ith
Coleman to discuss ,,hat he termed "[tlhe initial discussions on some of these potential s.:,stcmic
ca::-c:i and in\ estigations:· Coleman recorded the meeting. Brunsden began b: asking Coleman
DOI senior staff al;o tcsti tied that Coleman \I as soml.!\\'ha, unprepared for her first .. ,ri-\1 eekl~ .. meeting 11 ith DOI
11.:ad;:rs hip on Fcbrua0 16 - in other \\ ords. a substanri1 c mee ting t\1O \\Ce~ s onto the job but 11e found rn)
i.:1 id~ nce in the rcwrd to support this c0ntc111ion.

J "

,, \. ei th(:r Bru n,dcn nor an:,c)ne el,c in DO! kad.:r,hip c1cr raised this ,upp0;;cd ~onccrn 11ith Coleman ln<l:.:<:d.
CPkma,1 1~stificd t\t ii, --m, 011c C\ ~r L.1lhed ab •ll:t that email 111th m~ orhi: r th an Phil Ri ll.o."
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(1,r h<.: t ll1lfHl:'S,i,\1 h 1)f th ..: rri ;, r \\ ,:i:k· :. staffme<:ting, . Cc,\i:rnan ~a iJ 1hc11 she 1hm1ght thai tiic
')(I -,tdi't haJ be\'.' n 'Ji~rupted b: the T1111L"\ piece . and que'>t i11nr:d \ .h:,. f)(JI k ack rsh ir h:id n,_,1
c1JJr,::: . -,ed it Bru n~Jt:n then shared hi s impr~:::.<;;ion-:, (lithe SCI staff meeting-, . \,h ich included a
gencral i1 ed concern abPut a bcl,.. of engagement:
1

I 111.un !cl oA. _\OIi kl/oH. 11eop/e Ctllllt! in . !IH: 1 ,\ht1red 111/lJ1IIWlio11H'1t!111i1 ·01111itc1/
hut I go! lo say. I lun·e11 ·, been in 111w1_\ ' meeting~ H here /JL' OJJ/e didn ·1 recil/_1· come
11 irh w1_1 thought\ /'l"i!JICll'cd
l'eopfL' col/It! i11 and
. I am speaking gc11el'(l/{_1
here ii 's 1101 tn say ere1:rnne \1·a, sari ofrespo11,;iw rhe some 1rny in 1he meetings.
!Jut rhe~e ll'ere things I saw acros\ o fell' 11eople or generally !felt .. . I don 'E
think there is o sillg/e \l'nrd to descrihe iT. hw some co111binmio11 of resistance,
fr11stratio11. lack ofinteresT in the conversaliom .
Brunsden lhen said that this lack of engage men I \\ as not acceptable, and that Coleman and
Schlachet needed to work 1hrough any resistance to the changes at SCI with the staff.
At that point. Coleman told Brunsden that the SCI staff \\as confused about the assertions
in the Times piece about the source of DO J's authorit:,. o,·er SCI. and whether that authorit)
emanated from EO 11 or EO 16. Brunsden responded that .. b.ecuti\e Order I\ applies
l)b\ inusl: because it e,plicitl: referern.:es the Inspector Cieneral for the Department of Fdw:uti(.)n
and the creation of the special commissioner:· Coleman rnrrected him. noting that EO 11
··doesn't reference the Inspector General of the Department of Education:· Brunsden responded
b:- claiming that EO 11 .. at the ver; opening says that \\e need the Inspector General for the
Departme: nt of Educution to be independent:· adding that "[t]he organization that \\'as created
independent I: \\ as the Inspec tor General for the Department of Im estigation ... .1 i After some
furth er discussion about the applicability of the 1990 and 1991 BOE resolutions. Brunsden
eventually told Coleman:

11 ·s not _rn11r jnh or Dan ·s .foh to question tlte realignmem or transition And ii
rh111k tltt!rl! is n,1 issue il'iTh co1111111111icati11g that. I don·, 11 om to hear £0 I I
r/11., . £0 I 6 Tlwr.
We sho11/d clar!f:i people\- 1111cerwinries ahout things
absolwely. I hm·e no pmblem H'ith rhat. But, we need w get people co111111iued
and 1111dersro11di11g of \rhat the i·isinn is. give them a sense of the strategr. and
then irnrk ll'ith them to get them to achiei·e this s11ccessfi.tlly. Because l get that
there is o period of transition hut \l'e hm·e to gel people to understand ll'hoT !he
goals are and they need to he part of implementing them. And I think IH' 1ri//
h(l\'I! cvmi1111ed meerings to do this.
8111 it is not something That is co111i11g
e.rclusii ely fi'om n11tside the orga11i::mio11. ro11 om/ Dan rea/1,1· need 10 drh'e it
011d 11 e sho11/d Think about \mys to do that. Cerra inly. these 111ee1 i11g\· should
cum inur! and \H.-' con think of 1rn_1·s 10 do rhm .-Ind if _1ou think peoplt! W'L'
1111cerwi11 of thm you and Dan need tn addrc~s for) that I sho11fcl be pl1rt Ci/
wldU'ssing. you should hri11~ That to mt! {I .1011 11 011t w !<ilk ahem/ it he/on_, ()II
udd1t1ss ir or he_fiire you all(/ Don oddre.\.1 it. !lwt i!> _line. B111. 11wt:-ti11gs like li/\t
ll'eek. I gi't it 1rns !ht! opening sa/rn 011 some of these diff11ss iom· hi// 11e lwd TIil'
g, P/1/l 111ue1i11,'!, hL'.ilm.! thot. so the_, reull_i 1lw11/d11 'the going that 11 o_i·

_rn11
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l att.:r in th;:- meeting. l3run,., den tt1ld Cokman that she s!Kiul d ·· _') \ep back fr,J m.. the.: inJi\ idu,il
re\ i.:1 :-;h e liJJ bcs:n ,!.,ing, tt:lling her that :,hc and S(:hL1cha: t JiJ nut "111:c J tu he Lim il iu:
1, 1th .:JOU .:a:-t::, 011 an ongoing ba:, i.;;:· Coknrnn responded that she understood, and he,· re\ ie\, ui
ca se filt:s \\il S driH:n b) her desire, ··in the beginning:· ll1 get a sense of,,hat types of case SCI
had so she could offer an informed vie\\ about \\here SCI should go. Brunsden lold her "Sure.
that is fine.'·
~,b;;

1. :,

To\\nnJ the meeting" :; end. Coleman told Brun sdcn that she and the SCI staff,,as
committed to making changes in the office and doing S)Stemic cases, but that the lingering
question s O\er DOl"s authority continued to crop up:
( 'o/e111a11: Certain things, I am trying to Jigure 0111 hmi- this is going to work ow
hecause 1he,r. you f..71mr. When Regina died and Co11do11, they had their u ay and

they II ere 1·e1:r set. And things H'ere changed completely. They hm·e a tlijfere/11
mind-set tho! is completely d[{f'erent than other elaces becouse they ,rere
i11deJJe11dem so they don't understaJld why II e are changing things. They are ll/J
for cho11gi11g that. But this other bigger . .. like " What i.s going 011 ,l'ith DOI (l/1d
us''" still comes ow as issues 11·hen you wlk tu them.
Bn111.,dl!11· So {crosHalk]
c'oleman: .-Ind ii C0/1/l!S back lu 1/iis EU 11 h11si11n,·. The_i ,wu/d soy. I 11011/d
.1 r;_i 1hi., and 1rhy oren ·,.\vu doing the suhpocnas £mymcm.:. Wh,► ore 1he.1 1i1ki11g
xo /011g? Noir H·e hm·e to put them in through Gerrr 011d Cien~r is nmr rm t·ocu1io11
!ht! next jeH days. We ll'ill figure ii oUI. Becauw! ii ll'as much eosierji;r them 10
j11s1 hand ii 01·er mu! it 1rould be signed. The,1 · are o!I i·ery similar. There is a lot .
!3rtmsdc11: So \l'e lrill . .{cross-ralk]
Coli:111a11: There are lots uf /iule rubs 1hat they each hm•e ,
Rrunsdcn. We should raise those in rhe indh·idual meetings. And 11·e can rnisL' 11
in a gro1111 meeting ajienrnrds. thal isjine too.
Cole111m1· I think. indh'idual ones. puop!e will be aji·wd 10 hring it 1111 10 .mu

En!!:rnm: is aji-oid lhl!,I ore going to foye 1/Jeir job .
Bn111sde11: They don ·1 hring it up al the ~roup meeting. So 11he11 ilf'(.' iln' 1
hringing ii up. I mean,
Coleman Then either 1 give you a !isl and say this is H'hat 1 kno,r people are
irnrried about.
!3rn11sde11: }·eoh. 1/im is a good idea . Gire me a /isl and 1he11 \\'e 11·i// deri/ 11 ilh /1
/11 enny 1J1eeli11g. Whether they hring it up or nor
C'nlemrm. They do say these things. as we are going lhrough the doy. awl th..) C/n'

/iu!e dig1. and
Bnmsden: l'eah _iw1h , yeah I go/ J 011 ,

8> chc mect1ng·s end: { l) Brunsden n::la:-ed to Coleman his\ ie\\ that SCI should be referring
more ··i.: orporal puni shme11t'· -related maners to OSI (a project Brun sden calkd ··u long- krm i~s ue
tl) ri.:s uh e· · and --an on-going thin{·): and (2) Brunsden infonned Col eman that. before an:,oni.: at
SC I gaH an ora l or \Hitten referral to a prosecutor. Lambiase·s si gn-off\\ as needed,
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th·.: mcd ing \\ ::JS brgel~ 2c<:urw~ . \\ith one e'\certi 0n. Brunsden·, memo s\lHes that he t1 IJ
( l1kma n tha t it \ \::b hd -- rc\ p,•11 sibi!it~ tc• man age·· the ~( I staff s "'qut> :,li @~ rt?l :,ting tn jH > l l
an d th.: unit" s indcrendcncc: · that 8runsden --asked if she felt she \\ill bl': able to handle thi,
rcSponsibilit) as the leader or the squad:· and that ··cokman said that she is ab le to do so.'· 11:e
recording of the meeting. sho\, s that \\'hi\e Coleman relayed these concerns to 8run sden and that
8run'ide n did ind icate that Coleman (along\\ ith Schlachet) should manage those concerns.
8runsden did not request ( or recei,e) Coleman·s appro\al for that plan of action.
1

The i\farch 27 Meeting. Later on~ larch 26, Brunsden and Coleman exchanged emails
regarding Brunsden·s desire to meet indi, iduall) ,, ith SCI"s in\"estigators ··to discuss thL'
realignment of the squad and their role 1responsibilitie:;:· Coleman also agreed. as had been
discussed, to pull a set of .. clarifying questions that [had] been raised in various ways.'' Coleman
sent the list of questions to Bru nsden midday on f\..•tarch 27, ia email:
Dear Andre\\.
Below is a li st of the various concerns that many people have and this is not
necessaril: coming from the spec ific managers from those meetings:
I. \\ e\e ah,a>~ u..,ed LO 11 to se ize dl1cuments. compel witness st:itcments
and subpoena records - are ,,e not using that an)-more? Are \\e using
EO 16 instead ':
2. \\'orried that some schoo l superintendents , principals and teachers will
soon not pro\'ide documents as per EO 11 because we are not using EO l l
and then,, ill not pro\ ide docs and or \\e ,,·ill ha, c to suhpoena C\'ery
document.
3. The unions are just \\ aiting for a crad; in the doorna) and,, ill tr) to
usurp po,, er and authorit) - as the CSA. UFT and I 181 ha, e made
indi\ idual comments to people that )OU are no longer. etc.
➔ . The m:mner and ,, a> that people are spoken to b) central DOI staff,, here
there is a constant insinuation (or) comments that SCl has not been doing
things "com.!ctl)" in the past because the) had not worked in the same
manner as DOI. it has been described as condescending.
5. People have asked me \\h) I report to you and that I should only be
reporting to the Comm issioner.
6. At lmestigator i\lcGar.e) ·s going av,a) party --- his speech \,as like a
S\\ansong to EOl l \\hich I belie\e that most of the staff has relied upon
for so long (so it is difficu lt to change that mind set).
7. Fl eet management · -- people are upset about the plaque and car issues and
DOI continues to manage the fleet.
8. People are generall: concerned that they \\ill be fired by DOI \\hich is
based upon the peace officer discussion,, hen the~ do not belie, e that the::,
,, ork for DO! ,, hen the) do not be lie, e the: \\ ork for DO I.
9. People h:l\ e made co1T1ments to me about this ne\\ s article and "hether it
i:, truthful and if things are chunging as a result of the article.
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"lepJratel~. l hJ., e s0m-e of n; :, ;..,\\ n concern : , that \ \ t shoul J di sc u::i, . a:, l 1.1. ould
U.c: tt:, h;; ah! c t ,, pnp: rl:, ackh:::,:-i ~omc ofth;;, l'u nc..:rn ~ pc ,pk hu\ C rJ i.:,::.J \, i:h
me:
l. I\ e ne\ er actual I) recei\ed the three \Hite-ups from ! IR from 2/27 and \\ould
like to h,n c copie ~ of the:;e \\ rite up: should I ask Sha:\ onnc for these
Ne\\Spaper article comes out and it is ne\er addressed b) you to me: I'd like
some clarit:, because no one to ld me a ne\, spaper repo11er \\ as asking
questions.
3. Based upon the articl~ it looks like DOE did not sign \\hatt.:\er Siller sent
mer: it \\as my understanding from our meetings that Si ller \\US sending O\ er
a letter confirm in g their com ersation for the DOE GC to sign ~ not the
Chancellor to sign.
4. The article said that the IT job is temporary; so is that !10\\ what is happening
\\ ith that job.
5. \\'c should discuss E0 11 as I don't believe that I interpret it the same\\ ay that
.}OU do based upon our conversation )Csterday. ls there a plan to change it
now?
\\ c shou!J discu:,,s ,b I \\ ant t iJ addre::; s these concerns . t\ !an) people \\ ant tL1 do
all these great cases of S)Stematic corruption but feel , er) O\ en\orhed because nf
the case load and all the changes as a result of nO\\ becoming a squad at DOI.
\\ hich is complete!) different from ho\\ the) operated independwtl). They've
never had so many meetings before this past month.

LooJ....ing fornard
Thank )Oll.
Anastasia

to

discussing.

Later in the da:. Colem an and Brunsden engaged in a length: discussion regarding these i:,:.Ur:s.
Cokm~in recorded th r: comersation. Bnmsden began b: directing the discussion lO Coleman ·s
personal concerns. \\'ith respect to the Times piece, Coleman and Brunsden discussed DOI· s
reading of EO l l. and why Coleman did not agree with it (because, among other reasons,
Col eman did not ag ree that '·DOE is cons idered a city agency:·\\ hich was .. part of the rub .. ).
Brunsden e,e ntuall> told her that it was the responsibi\it) of Coleman and Sc hlachct to sel l SC I
staff on the changes thal DOI had made.
At that point. Co leman reassured Brunsden th at .. People\\ ant to do other t) pes of cases
and the::, are into it:· but noted that ··there are people that ha\ e been here for 30 : , cars .. and \\ ere
questioning th e basis for the change in SCJ's independence. Coleman also questioned the
\\ isdom of tr:, ing to impose a broad range of changes in practice at once - a concern\\ ith ,, hich
Brunsde n agrc:cd:
Bn11mlc11 .\ o I think rhot is 11 ·ise. rou don ·1 H'Cl!II ro i111p/e111 e111 e1·e1:r cha11gL! 01
onct' B111 in oddit/on to !he conu e!i: ac11111' .sy.ste111s cha11ge1. 1iroce.1 .1 c/w11gc,
thut gd mode /cir .1 01Heihing like 1h01. likL' clo.,ing 111emos. or !he lac! 1hcr1
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i, u /urger 111i11d,r:1 or /'l.'/'\}IL't 'l ' l'(' 1h01
,;:•et!, ru ht! l fl<1 !1\f.L'd u, 1, ell .·Ind ftir lliL rhu1 1 u h1g 1/1111.r ht'L'O lil l' rht ' L , 11/;c r
linle d :u11gL''
likL' c r,.'1:1· fll!Jt' _1 ou 11 wll w change o c/01/11g !JU!/JW nr do
n,t!11u1io11.\. _\VII ·,.I.! gui11g to run ill[o clwl/engL'.\ in i111ple111 e111i11g those ij 1/ic
mindset doesn't shift . . . . And part of thm sh[lr is getting people out nf the
h11si11ess <!f q11es1io11i11g 1he reulign111em and tro11sitio11 whe1her if is q11e\lir111ing ir
fro111 m, EO 11 or EO 16 per!Jpeclire or 11 herher it is q11es1{011ing ir si111ply.fi·o111
rlu: rhis is 1he 1rn., things H'ere done in the rasr perspcctirf! , ,r/ierher it is
qt1es1io11i11g ii bccmrse J 011 k11mr. ire are a tigh1ly knif gro11p and ire> a/\rn_n had a
f)(lrlirnlar ll'U)' of doing 1hi11gs and a rnlfure Mire don't 1ront to change -1rha1erer ii is that is rhe reason /hat you knoll', this kind of mindset is.fairly
pervasive nnd manifests in different 1rnys, like that is a huge thing that needs to he
1rnrked on because until that is worked 011 and until 1ha1 is addressed like
direcr~v. a 101 of these other rhings are go ing to be harder to pirnt.

(' i'i1/uur ii "11 ore f.!ni•;g to lwpf'L'!I •- 1liert:'

Brunsden thus explained that. from his perspective, .. the first thing that needs to happen is that
the managers need to all. )OU know, adopt that. the appropriate perspecti\'e on this. and that
means there needs to stop being questions about this stuff:· That kd to the folio\\ ing exchange:
k11u11 hO\I' rr, !ll1S\1 e1· rho se q11es1io11,. rlw r ·s rhr 111·oh!em. J{uH
sho 11/ d I t111.rn er l ho \L' £/ itesr ions'.' I.\ ir -- _\ o II are a DO I e mplo,\ ee '. 1 Should 1 ;11.\·1
tell rhem thar)
Bn111sde11: Their salaries are paid.for by DOE hut rhey are part of the Inspector
Cienernlfor the Deportment c!f' Ed11cmio11, that's what the,1· are And they are part
of f)()f. Whether the_i ,ranr to think o_(the111seln!s as DOI employees or 110(
dne.1·n ·, reollr maUt!I'.
( 'ufr111a11 · [. .. } B111 there are 11eop/e 11 ho II ert> hL'l'e H'he11 the DOE JG ·s C~fjice
1rns dis handed ro bt!CUlllt! SCI.
They II ere in tht! DOE JG q{f,ce and it 11 o.\
acr11n!l,1 disbanded So tho1·e 111.:011/e arL' rt'llinx orhcr people. there i.1 11011e

<. ·ote111u11: I clc111 ·,

Thm ·.1 rhe prohlt:m
Bru11.\de11 : Righi

Coleman: So, forge r abour the liisroric:al knowledge and just tell them. no. there
is an JG of DOE?
Brunsden: Thar ·s 1rha11her are 1w11·
Cole111a11 .· OK
Bru11.1den.· The /11spl!l'ror Ge11t!ml oft/Jc DC?part111enr of Education SCI 110
longt?r exists m o 1111111e. 5'
Coleman appeared to assent to deli\ ering this message. telling Brunsden that ··\\'e probabl:
sh1.1uld'. communic ate that message to staff in indi\ idual meetings. and agreeing \\hen Brunsdcn
' That 11 ~s a bi t strong: Brun:.d t'. n clarified 13ter in hi, meeting 111th Coleman that SCI "can b~ used as a
kga t.: ) name: .. b~cau sc he ·· g[olt that p~opl e ar~ used to that is \\hat it i~ catted ... Brunsden continu ed· .. ,
:/, ),; ·1 h,/1'.' (/ prahl<!III II i1/r ii i(f)e?1if1/,: rc!jiJI /0 ii collo,111i<1nt ht!,'(ll/SL' I get ii tht!J t! is a hisw,:, ,, it!, 11h11
11'1/I/,: /i t;/ ()// d v C/111/t!ITIS II c' 5t!l1ti 0111. 011 //1,;///05 \It' S,:/1" 0 11/ 0 11 siglli.llltl '<! /i/1,:S ii i s (I ll' 1115/'<'c'/()/
( i c' li c'; ,r/ Jo, 1/;. [) ,'i'Clrl/11.!lli of I· c/11:.'.1/iott nc, ;dr/lllc'/1/ q( lt11',JH igc1tio11:· Coleman al so ashed Brunsden
11 heth cr th.: ··c han cello r' s R.t•g~.. I\ OUld be updated reflect the: name' change: llrunsd<? n did not appe,ir t
h,11 ~ an: unJasramJing c' f 1, hat 1h0s:: r.:gulat 10 11s 11 ~r1:. and ,bl--ed C. olc'man to ;,.: nd th~m whim.

t,,

·

c·ntrn11/ii s·w L [ / '.I ( SF./ fr ah
lrh.ii\ iJ uJ I :, t<1ff me..:iing:-o \\,:J'(.'. thu::, ::,cl tu bt?g in at l O J.m. th<.' !l<::\l

~Li>.\\ ith ( 1 knu11 ant.I

Hru11c,d-:11 ,-:t t1' lll\.'-: t ai t; am nht?ad 1)f lim ,:
HI.

i\lurch 28, 2018: Coleman is Terminnted.

Initial Meeting \Vith Brunsdcn. Coleman met,, ith Brunsden on the morning nf ~Lmh
28. Sh~ recorded the meeting. the transcript of which is as fo llO\\S :
Brw1,dl.'n . :,;u I 111 meeting II ith Don this 111umi11g?
Coli!111w1 . J'eah
Bnmsden. Okay. Goud. So you know. as 11e discussed, ire should. you k11011, talk
about irhy \l'e are having the meeting. Go through some of the stuff 1t e talked
aho11t yesterday, )mt making..you know. l'L'I)' clear that, you k1101r, going forward
1hc 11m11e is the Inspector General for the DOE, the group is part of DOI, hos to
bl' integrnted 1rithi11 the reporting strncll/re and the pmcesses, and ire need ro
fi1cm on the mission and the vision and the stmtegy 11·e've talked about . And then
I'd like to talk . .
( 'n!c111011 · Just I 111a111 , I tlwugh1 aholll !his a lot.
fJrw r1den. 0/.:uy.
( 'o/ L'111a11 · l lww tlro11ght ohout it oil night. and I 1lri11k what you ure 01'ki11g me to
do i 1 1101 ju/ l()\n11g Excctlf ire Ordt!I' 11 If rrnfly is 1i-/1a1 '.1 happeni11g ond J don '1
feel comfortable 11•ith that .
Brwmlen .· Okay. Then we should cancel the meeting and H'e should hare aji,rther
cum·ersat/011 !ater in tin• d(t_\ ".
Coleman . Oko.1 ·.
Brzmsden : I 11·m11 you to think aho111 thm a liule hit.
Colemon : l'eah. hecouse 1 don't imerpret the lmr The 11·a_1· you do.
Bn111sde11 . Okay And I am 1101 the 011/y Oflt' that inte1 1wets the lmr thi1· 11 0_1
( 'o/cman · 0km
/3rwwlt!11 We'n! had conn!natwm abu1111his Oka_t
( 'ole111011 . Right. lei 's .1 11sf make surl' thm you and I u11d1.·rsw11d 1rlwt'~ going on
here.

Brunsde/1' fep.
Cole111011 · !:Jernusc I avked ahoul u ,\JOU th.: rlzird doy here and 111·01 wld. "()fr
.\ eah. dnn't 11·orry ahcJllf it ,, Then I'm told ll 'C m c sending sume letter .. ire are
hm·ing a co11\'erscaio11. ire are sending some ieUl!I' Ol'er a11d i1'sfor !I01rnrd to
sign Then I read /11 the paper Ihm it ·s something that gets se111 m·t!rJhr the
( 'lw11cl'l!or w sign

fJnmsde n: Which I
Cvle111a11 . Righi

d 1ff111·1·ed 11

!3ru/ll'den. Which I 1hink i, cm

irh _\ ou _1 e.:irerda) .

illilCL1o·at L' .\lalt'l//l!llt

hw 1 wlkecl 11·i1/,

1011 oho111

-l11d

Coleman: Rrght

Brnnsde11: rem
) ork 7'iin ,'.,

t.11 0 ,1

r!.011gh 11 Bw

yow

d1rcnion du e,
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con1u.fi'um rhc Xe\\

If

rr.:it:r3~cd th·: r,,, int. Hut C<1 !'.'.' 1:1:1 n co ntinued lt' ru sh b2.d, c,n Brunsden·s suggcsti,,n , that ~(T,
,un \\er<.! UD\\ il lin~ c' r un:..:bl (· tl' pe rfo rm large-scale s: sw n ic im estigati011S. telling Brun-,d ,:1'
:h,il th~ i,,)ul.? \\U 3 \\ hcther [)()I haJ thc authoril: l e• tdl SCI \\h at lL1 du:

Cule111,111 Xo. hut 11hi11k The 111l!eti11gs thm ire hare hwl, i1., H·here •· this i., 11 /u11
1n sho11ld lo ok ut. _wu ore relli11g IIs. rhi1 ;, 1rlwr you :iho11/d look 01 -- ire should
look m Hmff. ire should look ar imemet. we should look m rhese rhings. fl i,; \·een
rh11t 11·e are hL'illJ wld ro look at 1hese rhi11g1 . which is not ll'hat they did in 1he
1w,1. ii ·:i j11.11 rhe .~j,t!cia/ Co111111issio11a and not someone Ji·om DOI erl!r siui11g
in on meetings oml re/ling them H"hm 10 du. Thm is the 11rohlem.
nmmd<.:11 f gf!f ii. rou (//'(! Iii!\\ to thi: role. :Ind/ han' l'()/11(! in to work H ith _\'(Ill
011d /J'.I' to n:isisI yuu in gelling these com·ersllfio11 .r swr1ed. I am happy to be Ie.H
i11rolred orer time in gelling and moving these casesfonrnrd. But it is notj11st
ahow you. I 1J1ea11, rhis group has not been used to doing these kinds of cases so
10 ju.11 say go do this 11rojecr.
Cole111a11: No, hut 1hey can do th1:se ewes and they haw done them in the past.
Whether yo11 don '1 think thm they ha\'e done big cases in the pasr. they act1wll_r
l111w. So this is not going lo he uforeig11 thing/hr them. right. Ii 's more c~f they
hm·e a 101 ot'cascs h111 1\'hf.'11 on' 1n.• gning to do this.
'\~ur

th~

meeLing·s

end, the lollc)\, ing e:-.changc

tool--

plac~:

Br1111sden: Bl{/ 11·he11 ire sit dmrn and ire meet ll'ith managers indiridually. thi.1 i1
the hegi1111i11g of you k11m1· the com·ersmion 10 lay these things our clearly in re,·ms
0(!11m ,,·e are going 10 do things 11w1·i11g,fhn1 ard This is squad 11. Jmpector
Ge11au/.fiJ1· the D<!JWrtmem r/Ed11cmiu11, (fcv11rse. people k1101r this grou11 m.
SCJ,fi·om the/ wsr. so rhey con conrinue to refer to that when they SJ>eak to people .
I think thm 1hm isjinc. Bur. in tl!m1.1 ofhml' ll'f! 11·1·ite it up in memos and lc11er.1
fi1r 011_1 thing like ,hat. I 1hi11k it i,1 n111ch cleam!r rhat iris part 1f rhe lJeJJ(1rt111e111 of
lm·e~1i~min11.fi1r th~• Dcport111e111 of Ed11cctlio11. L'm. let people kno1r thm the_,
I\'/1or110 _ro11. um/ _1 ·011 rt!11urt u11 rhrough me and Susan and Le.,!ey ro 1/JL'
t ·r,111missio11er.
Coleman . Righi
Brzmsden : fleccwse thm i., the organi:a1io11al srruc111re that the Commissioner sel

up.
Colcnwn.· Okay.
Bru11sde11. We let rhem k11011 rho! th<!.\ 're res1m11sihle rhrn11gh you a11d the orhl'r
11101wgersfor i111plEm1e11ti11g the mission and vision ofrhe 1111i1 wu{ rho! im:lude,
nb1·io11vl_, 1111rs11i11g cmcs re/111ecl to the .,c/100/s.
Co!t?111w1. Ire//. 1·eah
Brn11sdi>11: b1c!11di11g 1hc \) ·.,·re111ic rnn: 111guno11s thm 11·e m·L' going to ide1111/1 · and
1rnrk 011 togerher.
Colcnwn . Righi
Br111/\dL n: .·llld 11lii11k II (' II Ullt /(} co11/ir111 \I 11/i reo11le !lwt \\ I! 1111df.'/',\f(//1d rho[
Du ro11 1111ders1wul:1 Do _rnu feel \·011 11 ill hi! (lh/e 10 co1111111n1icote rhot ro rhe
n1onu_!!l.:'I'.\ in the mec1i11g1,

g.:11ing dire~·/,'() J/ /i'om the' s~•li l'ur/.: Tink 1 / ti/ii gi:iliil.:
I\·,, u1 j1 t! Ordi:r I I un,I 1he1<· liu\ hl'LII Lom·u 1(t// •1ti,
,1ht1111 11 /,_1 don·, ire go change 1he Frt!c111i,·t' Order J l / /1 hm11'1 hee11 changed
011d i1 i.i :,Iii/ i11 t!_ll'i!cr . riglu:> .r.;o-' 011 k1101r, you kt!ep talking nhow .. . yesterduy
you kept f(ilki11g obo111 . .. "f-ley there is some line i11 the \·e1:i· begi1111i11g" and I
11·e11r hack and read it. you k1101r about the pur1>0.1e, 011d it refer.1· to this ,\Jul'Ch
199() re part II Jzich 1 took out and looked at again, and i11 that report, al the end of
rliis reporl, it sets ll/1 o comple1cly separate ojficl! and il comempla!l!s ...
Bmnsden: Separateji·om ,rho111?
( 'o/e111011: From DOI and DOE. Do you \I·a11r to see it:J
Bnmsden: Send it to me.
Coleman: Send it to you:> I mean, did yo11 read . .. are you fol/mring? Are you
Cof,,lii<lii I'm

i/(1[

d1rt!l n111; /; 1,n ; It _1t/ing 1!,t'

looking at the law yourself because ...
Bnmsden: [ fwe,jecr ing.J Anastasio

Coleman: l just, I w11 real(1 upset.
Bnmsden: This meeting, this meeling is over. Okay.
Coleman: Righi, it is over.
Brnnsden.· We will talk later wday. 1 irrmt you to knm1.
1

Coleman: We should
nrnnsdt:11 }'011 con se11d 1/1(1/ tu
Cule111a11: Sounds guod.

llh'

wul ire

11

ii/ tulk l111er rod{/\

The transcript of the meeting thus reveals t\rn things. First. Coleman did not refuse to fol lo\\
any direction from Brunsden: rather, she indicated "she was not comfortable·· leading indi\ idual
meetings with SCI staff as Brunsden em·isioned due to her different understanding of what EO
I l required. at \,hich point Brunsden terminated the meeting. Second. Coleman said nothing at
all about a refusal (or vie\\ one way or another) to make any of the policy changes that DOI
en\ isioned (i c. focusing on .. S) stemic·· cases).

Brunsden Goes to DOI Leadership. Brunsden imrnediatd) informed DOI leadership
ah(1ut his meeting with Coleman. \\'hile Bnmsden did ··not remember the e:--:act \\Ords .. he used
in doing so. he testified that the gist of his comments was that Coleman had refused to take
direction from him; Commissioner Peters, Brovner, and Lambiase all testified that they
understood Brunsden·s comments in that way.
Commissioner Peters quickly called Coleman to his office. Bro\ ncr. Lambiase.
'<athaniel. and Brunsden \\·ere also present. Coleman recorded the ensuing conHrsation:

I'erers : I think this is (inaudible). Ii 's not 1mrking
fou 're clearly are nor
cum(urwh/1! i\'ilh thi! ide(l of S( 'I. ,>( Squad 11 being port u( DOI 011d I t espt1cr
t'101. b111 rhe head of this Squad has 10 be .. . [incmdihle].
Changes licli'e w ge 1
nwdl.! in S111111d 11 it has to he full,, integrated imo DOI and hos 10 start doing
large \\ 1tl!111ic coses £hat DOI does. it's got ro of/. Squad 11 hm w orerore rhe
11 o.i e1·c1'.1 one else dues und _1011 clear/_1 · m·e 1101 co11ijiJ1·wble 11 i;/1 thal ..
Cn/!'111011 Con I fusr np/oin ,rhy 1 /~cl u11co111(imahle because I rhinf.: it is
1111/1()/ '/dl7/ Id
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lll hfL'f'l'( .l' iJ

/'t:f{'J'S. (~/ CO l//'SC .

Cufe111t1n . Righr heL·u11.1l' there i., th is l"xi!cllfire Order I I .
/1ete1·.1·: i\1111111 h111111.
Co!e111w1 And I 11w11 to fo/1,n, it and I do!i ·, think II e ·rt! _ti,/fm,·ing ir so If ·_\
illl/JOrtal1f 10 /iil/011 it because it hasn ·, been changed. £( it ·s been clwnged I get
i1. b111 it ·.1 1101 cltanged As the [inre1je-c1i11gj.
Petcr.1. {/111e1jecti11gj I hon· read that E.\·eclll i\'/! Order quire closely many, 111(//1)
time.<, and I hnl'L' (ISked the general counsel ta read that Execwin? Order quite
close/_i 1JIw1_1·. man_i ti111i.:s. Th i! Exec11tin' Order .mys that the title needs to be
··special C'o111missioner of Im•esrigation" as a technical mauer and 1 concede that
point, and 1 ·\'L' conceded ii. bw other 1/u111 the fact that it says that the Litle needy
to he Special ( ·rm1missio11er, it clearly sa,1~1· that the person who has that job
reports ro me . Ir cll!arly says thm 1 111ay provide ll'harever s11pporl I need.
op1,ropriate support and ossistance I deem necessary to do the job , which in my
npi11io11 requires AndreH· Br1111sde11. S11sa11 Lamhime, and Lesley Brol'ner, it
clearly .1ay.1 . . . /i11a11d1h!ej !here i.~ also the Exec111i\·e Order that .mys 1 get to be
r/11! lmpe c1or Genl!rn! fi,,. the school .\\'stem. so I m·11wl/_\ di.rngre e 11·irh yn11 Bert
ColL'111t1n /11 rhc £.yern111·e ( )n/a . /1·.1 (IJ'/IOi111 .... _rou can tel! ml! ond dm.:n 1/ll'
to do w1 i11n.:1tigo1io11 hlll iln' i111·estigorio11.\, ir 1\ set 1111 to bl.! .,r.:paratt! a11cl it i.1 :, el
IIJJ to be i11depe11de11t a11d 1 can ask for assistance.fi·om DOI and that's 1101 what is
going on here .
Peters : So here '.1 1/ie dl!al. /lonestl_r. ii act1mlly says t/,{I{ I ,till fJ/'O\'ide rhe
{lSSistance 1/wt I decide is necessary But . . .
Cole111a11 . {!merjecti11gj Xo . no . no that ·snot how I read it.
Peter., . We don't IIL't!d 10 hon' this co111·ersatio11.
Co/1.!111,111 · Okar
Peter.,·: 1"011 are e11rirled to disagree u·ith me about /tow to read Exerntfre Order
I 1. l'ou 're a smart person and you don't agree with my reading of it, you are
entitled to not agree with my reading of it. But you are not entitled to bot/, work
for me and disagree with my reading, right? So I thin/.:, yo11 know, I think
frankly, yes you are entitled to disagree, but you are not elltitled to both disagree
and be tire/Ga/Squad I J. 1 think that I 1Iant to do 1h1s in (J \l'CJ)' that is, I \1(111/
10 do thi., 111 a \1 ay that 111i11i111i=es problems for you . I want to do this in the mast
duce11t 11 a) possihle. I think you need to resign because I think your dew of the
laws and requirements are different from mine and at the end of tire day, I get
to make that decision. So I soNo 1hink you need to resign. !(you would like to do
so. \1 c ore! oh1 ·io1/\l_1 fll'l!/)(IJ"l?d 10 find you ll plat'e for o shun 11 hile (// DOI 11 hile

you

ne:>:t . hecm11e I hm·e 110 desire to be 111ea11 ahout this. So ((
yoll sa_\ to me rlwt you arc going 1u resign. clearly 11 e II ill find a place for you
here so 1h01 _rn11 /}(m? some ri111r ro .figure our H hol ·, 11exr. bw you can ·1 ... 011d if
f1,g 11l'f.! 0111 11-/w1 .\

don ·, 110111 10 resign .
( 'olc11w11 I don·, k11mr

.1011
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Then 1/iat \ rhul {! Hi11 do nor 110111 to r l!.1ign I om m-king .for your
I mil o,.l:111g /() r ., 0111· r c1 ig11c1!/()!l become I 1lr111k thm i1· he/!(!/' 1/ion
.1 i11111(1 Sil_\ 111g _I 011 'rt jirul. But du lie)/ m1., w1di.!1'.1ltl! ul mi: J an1 co11!/i1rwhle 11 ith
Iii) reading of f.\:ec111in· /cl\\. £n•c111ire Urdl.!r 11 . .\ 011 and I ho\·e had this
com ·ersotion o couple of times and you hon' hod it multiple times 1rith Andrew.
So I 1rn11/d like you w think ahout it. !l. I am asking.for )'Olli' resignation. There
is 110 lcrn that requires that you gire me your resignation, ifyou would like to he
j1red. I 1ri// do so. [(you II ould like to resign I \1·il/ jt11d o pince for you here so
that, you k/1011, o place for you here so that _l vu can find empt her /a11di11g spol. {(
you do11 't 1ra111 tha!, thm ·s fine too. Just let me knoH. And if you 1rn111 to think
ahout ii fur c1 1110111c11t, you can
Culeman: feah, I irill hare to think about ii. 111ww1, 1 hm·e11 't, 1 mean there is ..
Peters: You cannot, you cannot continue to nm a large part of this agency
disagreeing witlt my Ju11dame11tal views 011 how that ought to be. At tlte end of
the day, I get to make policy decisio11s for this agency and people are always
free to disagree with me, but once I make a decision, everybody i11 this room,
everybody in this room has the right to tell me they disagree with me, but once I
a1111ow1ce that a dt!cisio11 bas been made, nobody in this room has the right to
co11ti11ue to ... at that point people need to abide by my decision or leal'e.
Coleman: Oku_i.
Prtas: 5,'o think a how it.
Coh 111c111 : Alright. I mean, I du disagree ahow the law/or signing subpoenas and
all these other Things 1/wt are listed in the law and //wt 's 1he problem.
Peters: Anastasia I hear you. I do and 1 am not suggest .... I disagree ·with you
and I belie\'C' your reading of the law is ll'ro11g. 1 am extremely comfortable in
that rie11· and I 'i·e rerieired it with my general counsel extensively and he
si111ilar~\' agrees il'ith 111r and for \\·hat ii is worth. so docs e\'e1~rbo((\' else 1rho is
in this room fou arc e11ri1!ed 10 think 1 am wrong hur you are nor e11ti1/erl to think
I am 1rro11g on a fw1dume11taf nwner of nmning the aJ.;l.!ll('_i (IIJd swy here.
Colemon: Gotcha.
Peters: Those 111 o are 1101 (111a11dible J
Co leman: Alrighr.
Peters: And that is \1ha11 tried to say two ireeks ago. fou let me knoll' at the end
of the day what you .ianl to do.
Co leman : Okay. I ll'il!.
Peters: Thank you.
Coleman: Thanks.
F'cfl' 1·1

req y; wuo11

1

( Emphas is added).
i\ext steps . Co leman r~tumed lO her office. and immed iate\> began to draft a fo\lO\\-Up
email to memorializ~ her, irn s: Sc hlachet ass isted her\\ ith drafting the ema il. DOI leadership
cal led Sill er to Comm issiomr Peters' office. \\here Sm\ ncr told him that ··we ha\ e to fire
Anastas ia ... Si ll er testifi ed that he ,,as surpri sed. asked \\hether it was necessar). and \\US
infonneJ b) Bro, ner that it ,, a~. Other\\ itnesses· recollection$ ,, ere simi la r: Brunsden recalled
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Colcmun's Emuil. At l 2:22 r.rn .. Coleman ~elll ( ommi::,::. ioner Peter,; anJ ~ill<!r w1
t:'mJil tcop) ing Schlachet) la) ing om her, ie,, of the dispute. The subject nf the emnil \\tF ··sc I
and I O l I.'' and it read:

Dear Commissioner Peters,
As the head of DOI. and based on our com ersation today. and se\·eral \\ilh
Andre\\ Brnnsden O\ er the pa lit few days, I must reiterate that I do not agree ,, ith
DO l's interpretation of the la\\. specifically Executive Order 11. I am obligated to
lawfully follow and execute Executi\ e Order 11, which has been interpreted onl)
one way for the past 30 years. I ha\'e been appointed to the position of Special
Commissioner of Investigation for the New York City School District but have
been instructed by DO I never to use the title, and that it is only a ··technical"
appointment - that I am to "function .. as an I G. Howe\·er, Executive Order 11 is
still in effect, unchanged, and Executive Order I I .. functionally.. provides me
with certain powers and authority.
Dl ring mullipk m1..·s:ti 11:~" ,, ith e\l.!Lulhe ::,la ff I ,,a ;; instructi:d \\hen I r1rst
arri\cd at thi:;job that l \\US not t,, kie SCI letterhead. 1 \\as to ha\c Andre\\
re\ ie,, and edit SCI closing reports of in\'estigations and referral letters lo the
Chancellor before they \\ere sent under the DOI letterhead by DOI Commissioner
Mark Peters and onl: signed b) me, as Inspector General. DOI has reiterated that
I cannot issue and sign-off on subpoenas. These instructions conflict with. and arc
in contrast to. EO 11. Essentially. I am being asked to disregard the \a,,. and I
find this troubling .

\\'hen I spoke,, ith Andre,, :esterda:. he set forth that EO 11 \\US solely created
w make surt:: that SCI ,, a:. independent of DOL and dismissed m: statement that
it ,,as created to be indept::ndent of both DOE and DOI. He referred to the
opening f sentences,, hich fell under the statement of purpose. Ho,,e\·er. the
opening sentences referenced a March 15, 1990 report by the Joint Commission
on lntegrit) in the Public Schools ,,hich established the need for independence
from both the DOE and from DOl. The report outlined a nev, office set up b) the
SCI Commissioner. At page 84. it specificall) stated. ··The Commission has
considered and rejected suggesting the transfrr of the functions of the Inspector
General to the Department of Im cstigation. The concern is that. as exigencies
e\ oh e. the Department \\ i\ \ inc\ itabl: mO\ e resources that should be dedicated to
eradicating c;.,,rruption in the sch,~n l S:Str:m w \\hate\er the target ,"'fthe h1iur ma::,
be.··

e,,

' Brunsd~n also draftt:d a mt!mo that da:, about Co kman·s failure to ··pro\ide timel! notice to" Siller about l\\ C
separate leg al complaint s that had been brought b: SCI emplo:-ces, \\hich required DOI '"to sceh an c,1ension of
time to respond"' and ··10 \\ Orh m0rc quichl : than \\ Ould ha,e been necessar: ... Both Brunsdcn and Siller kst ificd
that tlK: did 110 1 l:,elic ,,· that Cok 111.1n·; error indepcmkmi, merited ll mem ,.•. rat her. th.: ml!ln\' \\ ;i -, 1,rit1e11 ht.:lJt1S::
., fth~ p.: nd i11g fri,ti,,,1111 th~ tiffi,i.: .

7L)

ln m: third da: ol emplo;-ment at SCI. I ash:eJ \\hcther there ,,a:, a
\ krnornndum of l nckrst:.mding or an::, agreement,, ith the DOI: ,\pparentl:,.
DUI sent an \·lOl t,1 DOF. in additi,)11 to a lener of under::itJ.nding . all re feren.:in~
SC I and its stall!._. A11 ol the action 1110, ing to,, ar<ls a --re:,tnicturing"' ,, ere
apparenll) based on a telephone call between the general counsels for DOE and
DOI which I asked to be mernori::ilized because \\'hat l ,,a:; being ashed to do did
not conform ,, ith 1.:011.

<

The curn:nt attempl to control and direct SCI was ne\ er requested b:, me or
an) one at SC L as per EO I l. \\'e have not requested the assistance of DOI in
performing the operational \\ork lo run the oflice of the Special Commissinner. as
laid out in EO 11.
And, the daily direction and meetings called by Andrew to direct the SCI staff arc

not\\ ithin the mandate of EO 11.
We asked in,, riting for a legal justification why money from the SCI budget.
\\hich is funded b) the DOE solely for investigative purposes by SC I. \\'as to be
allocated to fund a DOI employee \\ho would be performing DOI IT \\Ork No
e\planation \\as gi1t;!n. Dan Schlacht:t and I ,,ere present in a meeting \\ith DOI
general counsel, DO I Depul) Commissioner Lambiase, and i\'lr. Brunsden in
\,hich \\C spec iticall) requested a legal justification in \,riting. Although there
had been conversations regarding having EO 11 changed. to date, this law has not
been repealed or changed. We requested and never recei\'ed any legal justification
or clarification as to \\ h) DOI was not complying with EO 11. the corresponding
Board of Education Resolutions of 1990 and 199 I, and 0MB practices. Without
such explanations, we arc obligated to folio\\ the la\\ as currently \Hitten. You
mentioned that other people and your executi\'e staff interpret the Im, different[>.
Ho,, e, er. the EO 11
has been in effect since 1990 and has been
interpreted onl) one \\3~ for lhe past 30 :,ears. Once the prior Special
Comm issioner retired. suddenl) DOl interpreted the la\\ different!) than it had
been interpreted for the past 30 years.

la,,

Dan and I ha,e made clear since the beginning of this new SCI administration that
\\e had concerns regarding the position and actions that DOI \\as pursuing
regarding SCI and the DOE, and that\\ e believed those actions to be contrar) to
current la\\. We stand b) those positions. It is also our understandin g that under
the Ne, .. \'mk Cit) Adrninist1atin: Cude, Section I.§ 12.-113 (b)(I), \\t 1:amlol ue
subjected to adverse personnel actions for ha\'ing raised a concern to DOI and its
general counsel. regarding the potential of criminalit). \\ rongdoing. or
mismanagement b) a Cit) agent regarding a Cit) entity.
rinall). and on a personal note. I returned to public sen ice because l \\ar1tcd to
sene the people of the Cit) of Ne\\ York. spec ificall~ I \\anted to make sure that
the school S) stem\\ as not subject to corruption, gross!) mismanaged. and that
children \\ere i11 safe and positi\e learning em ironments. The fact that DOI has
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,Hlt'111ptcJ tu J irr:ct me and rn: r,ftiu: (ithern i:,t anJ LO nol t"o llcn, the !ti\\ , ha ~
bl.'.1.'i1 ,l co111rkt~-dist n11.::ti1H1 fn1m the purp,..1:,C and\ i:,i tin or the SC! 1•ffi ..:c.

Than k you,
Anastasia Coleman
Coleman·s email \\US thus nutabk in se,cral \\a:,s: ( 1) the email clear!) states that
Cokman bdieYed that 001· s actions \\ere ""contrnr:, to current la\\ .. : (2) she identified
herself as a whistlebl ower: and ( 3 ) nowhere in the email did Coleman state that she
\\Ottld refu se to follow directi om from the commissioner or hi s delegates.
That afternoon, Coleman fornarded the email to Carter and lOld him that she did
""not plan to resign at 5 pm today and\\ ii! inform (Commissioner Peters] of that at 5 pm:·
She also attached transcripts of her conversations with Brunsden and Commissioner
Peters from earlier in the da\'.
Termination Letter. Siller prepared a draft termination letter- structured as a letter to
Coleman from Commissioner Peters - which DOI senior leadership edited and commented upon.
·1 he tern1ination lener begins by rejecting Coleman·s assertion that Commissioner Peters had
a:,l--ed for her resignation bernu::.e of a\\ histleblu\\ er-l: pe complaint. and posits that
Commi:;'.)ioner Peters asked her to resign because .. of an intractable disagreement bet\\ een;, ,..1u
on the one hnnd, and on the other hand D01 senior staff. including me, regarding the scope ol'
[DOI" sl O\ ersight of you.'' The letter then made four core assertions.

F/r.,t, the letter advised Coleman that ""[b)ecause she placeld] great rdiance on the te\t of
Lxecutive Order 11 or 1990. as amended:· it was •'important to review some fundamentals of
\\ hat"· the EO does and does not sav: nameh. that .. EO 11 does sav that as the Commissioner of
Im estigation. 1 ha\ e the prerogath:e to botl{ appoint and remove y~ou:· 52
Scrn11d. the lettl.'.'r argued that the' pm\er to appoint and remo\e implied the p0\\er to
control Cokman·s d::iy-w-day duties The letter cited t\\0 cases for this proposition: {I) Si/1\'r
Unitecl Swtes f>cJSfal Sernt.'t'. 951 F.2d I 033 (9th Cir. 1991 ): and (2) Humphrey's Exern1or i- .
United Sw1es , 295 U.S . 602 ( l 935). Neither case dealt with Ne\\ York la,\ or statutor:,
51
interpretation: 53 rather, the cases address the Appointments Clause of the U.S. Constitution.

1

the 2002 amendments to EO 11 had removed all textual reference 10 the DOI Commissioncr·s authorit)
n:mo\ e the Special Commissioner. Si!t! s11pra at 27. It is thus unclear \\hat authorit: the DOI Commissioner
r..:lied upon in firing Coleman but in an.;, e\·cr11. that authorit) did not arise from \\hat EO 11 actual!:- sa id .

; : Hll\\C\Cr.

10

"Th<: cases had been pro\·ided to Siller b:- Deput:, GC Christopher Tellet at 3:55 p.m. that afternoon. Tel\et's em:iil
r~c it-=d that Siller h;.id ··asked [him] to seek out an:- legal authorit) regarding whether the pO\\Cr to supl!rYi,~ n,,\\ s
from th e p,1\1er 10 appoint." Tel let prm idr:d 5e\ era! ca,1!5 10 Silkr \\ ith the caveat5 that the) \\ ere ··not d1spos1t1\,:
in our local con tc\t .. and rat her "co mment! ed] broad!: on supef" isor: po\,er no,, ing from the po\1er to appoint··
'' /1111111 ;/ir.:_1 ·~ b·.:c11101 is seminal Supreme Court decision standing for the proposition that Congress c,rn .
.:on;i;tcnt \\ ith the ,\ppointments Cl.iuse. impose ltmits b: statute on the president's abilit: tv remo\e the heads Cl!
e\ec'uti\ e agencies The Coun efkred the dicta quoted in the Coleman termination letter - ··it is quite e\ idem that
one \1ho hol ds his offi ce onl: dming the pleasure of another. cannot be depended upon to maintain an attitude of
indcpcncknce again st the latt er's 11 ill." 2()5 L S at 629 in e\p la111ing \lh> m11i11rt1iJ1i11g th,, i11d.:11,111dr'!lce of
<:\~CUli\C ag~n ... > .i ppc,im.:e, \1,E i111p011.1111 ::,1/i,1 rcJech:d .:i !iti,;,.m1 ·s -.. \.:iim !hill ··the Prc,ide111·,e,ecuti1e r\J\ • c: !o-
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l he lt.:nerabo rejedeJ Co\ernJn·~ reliance on the Gill Commi:,sion repon as kgi slati \e hi sl,lf;.
<1,.,ening thm ·-rn 11 ne i: hcr ~tate-., n,lr imrlle~ that SCI i-. independent from DOI' and that the
DO I t.' urnrn b~ i.,ncr · s "'p,),\ er tt • hi r-.· a,:d tin.: . negate:, □ 11) a~seni on t\l the cnnu·ar: :· --

Third, the letter asserted that ~ection 4 of EO 11 gave Commissioner Peters the po\\'er to
provide Coleman \\ ith .. the exrertisc; of DOI' s senior staff· regardless of,, hether Coleman had
n:questi:d or had ~ought to reject that .. assistance:· ln a footnote hanging off this paragraph. the
letter then brien: addressed Colcman·s concerns o,er the CISO issue: it described
Commissioner Peters' ~larch 2. 2018 email to Fuleihan and Farina about 001"s proposed
tempornr~ use of DOE funding and concluded that ··1tJo date, neither the First Deput) t\la) M nLH
DOE h~s objected to DOI" s proposal (\\ hich has not in an) e\ cnt been impkmented) ...
Fourth, in a paragraph added at Brunsden·s suggestion, the letter asserted that Coleman·s
··performance issues standing alone would provide sufficient cause for me to ... remove you:·
citing Brunsden' s memoranda. As described belo\, , each of these four contentions ,, as
inaccurate, unreasonable, or misleading.
The termination. At 5 p.m .. Col eman arri\ ed on the 18th floor, and\\ as led to a
confere nce room. At appro:-. imatel) 6:30 p.m .. Commissioner Peters, Lambiase. NathanieL and
l\\(l armed DOI pea<.:e officers arri\ed. Cokman recorded most of the interaction.
CLlmmissioner Peters asked Coleman ··so... are )OU going to resign?"' Coleman said no .
Commissioner Peters responded ··You are terminated;· and quickly added .. I !ere· s ) our leuer"'
before turning and leaving the room. Nathaniel then attempted to secure Coleman's phone;
Coleman emailed herself a cap:, of the audio recording and then gave the phone to Nathaniel.
Afterwards, DOI peace officers escorted Coleman lo her desk, and then dro\'e to Coleman·s
house. where Co leman· s husband handed the officers Coleman· s laptop.
Sch la ch ct. At 3 :3 7 p.m. that afternoon - at the direction of Lambiase - Brunsden
emailed Schlachct and asked him \\hether Colem,.rn·s email from earlier that day ·'reflect(edj"
Schluchct"s .. \ie\\S. as [Coleman ] represent[ed\:· Schlachet responded affirmutiHly. add in g:
·T\ e a l\\ ays been ckar on m: interpretation of EO 11 and the corresponding BOE rt:solutions or
1990 and 1991. and I belie\e l"\ e made that dear during se\eral of the recent meetings. as well
as m er my 14 )ear career at sc i:· Brunsden did not respond.

ha\ c not been proper!\ delegated to the Posta l Sen·i ce in accordance \\ith the Appointments Clause:· 9:'1 F.2d .it
1036, In so doing. the '. inth Circuit cons idered \\ho or \\hat was the "head"' of the Postal Sef\ ice for Appo intments
Clause purposes. the court dcterm in\:d that the Posta l Ser. ic e's nine-member Board ofGO\emors \\US the agenc~ ·s
"head·· because it haJ comp lete statuw r;. discretionar} au thorit) lO hire and fire the Postmaster Genera! as the
g0\ -:mor, Sa\1 fit The \. inth Cir-:ui,· s 0b,er. urion th at "The po\\Cr to rem □\ e is the pO \\ er to contro l.. 2rvs~ in th ~
conte,t of:i discussion abou t \\hether the Postmaster Genera! 1\ould feel him or herselfbollnd to fol!o1\ the ordas
of the: 8oard ofGo, emors Su\ the \:inth Circu it did not find (for e,amp k) that th e Board ofGo,·erno r; had
im pli cit authorit) tu dir,'l'I tit ,, d,1_1-10-d,,:. adi,·irit!s o_fth, T' Mr111ast,H Cie11<Tal in u manner that 1,0uld trump th;:
spec ifi c statutor: scheme· s.:tt i ng f0rth th.: Postrn astt:r General"s po11ers

' ·1 he letta nlso assmed thnt "[i]n e,11.: l! of:o ur imer. i,•11 5 for ;Our posit 1<1r1. inc luding the onl! :C>ll had \\ith
IC-ornrnission.:r P.:t;;rs ] !)()I' ,; \i si,l n fr)r ho\\ -;ri \',ould operate go in g fnn,a rd . nnd :,our rt' le in lt: ,\'. \·is i,,n. ckari:-,
,,ns e,plu1nc<l to ~0u"
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Thctt night. I)()! leadersh ir concluded that I :-irnhiase \\C1 uld he named as act ing Sp("ci 11
Cl'mmissi0ner. (Brun sden ''-il S the lirst choice. but he did not lune !i\e ~ear'- <.)t b\1.
.:nt-..:,r.:emmt experience . ar.<.l \\US thu5i ineligibk under LU I\.) Lambiase testitied that she 1- ....!J-:
the decision to demote Schla.:h.:t (alb.:it \\ith Commissioner Peters' appro\a\).~ l.ambi:i:;.:
testified that she made that decision because Schlachet had ·'confirmed that be ascribed to the
\ ie\\' that he could not take direction from Commissioner Peters. \\hich [Lambiase thought \,a~J
in direct contravention of EO l I.

C.

Background to Dispute - [nnts Following Coleman's Termination (:\larch
29, 2018 to present)
1.

The Day After - i\larch 29, 2018,

1.

Schlachct is Demoted

Lambiase, Brunsden, and Schlachct met on the afternoon of March 29.2018; Schlachet
recorded the meeting. The full exchange is as follows:
La111hiase: So. /' I 1 get right to it. Um. So. as the acting s11ecial commissioner ,f
i111·L•.11igmiu11 and ocri11g Kijiw /)( )£. ii is 111y prcroKmil'I! ro lwn! the people who
1rnrkji1r 111e, and thL' /)(.'O/Jil! 1/i(lf re11or1 to llh'. h,11·,, my co11/idence. And. thal
con}ldence includes, 111n. thar person ·s. 011d those people's ability tv i111ple111e11t
theirjobji111c1ions the 1rn_r / direcl thl!m. I see my directions as coming.from the
DOI commissioner. So, the DOI commissioner's directions on lhis job are my
directions. They are one in 1he same. 1\{r 1111dersla11di11g is th(I[ you com,mmicated
1ri1h , Jndn!lr through m1 email rhcl( Anastasia's /e{ler lo the commissioner cf DOI.
11m. re.flecls your ,·ie11·.,· <JS ire!/. Righi:
Schlachet: l'eah. f/you ask II lwther. 11h. my response H·as tha! my. uh. rl!ading of'
EO I I hos been stew/fast for I./ .,·ears ...
Lomhiase: Thm 'snot 1rhcl{ J'111 asking you.
Schlache1: OJ.:.
Lambiase: All righ!:)
Schlache1: Of;, Well. thm 1rns my response to Andreir.
Lambiase: Wdi. Anostasia's email copied you and said in, a lot of times ''Dem
and /feel that," "Dan and I. ire belien! as.fi>llo1rs. ·· She olso slated other
positions. I think 1h01 Andre\\' oskt'd_1·011 if 11hf!n she staled that yo111rere ''iu'th
him" i11 the position. 11·as it true that you. those pusitio11s 1,·erc J'Olll'S as II elf!··
Schloche1: reci/1, fll)'. the. the, it \rc1s a brif!jresponse. The bulk of my response
11·as my EO I J 011d Board resollll ion response. bw I did say "fes. it does. ··
Lamhiose: 11 accurately re.flec1s m_1· 1·iews. Right: Of;,
Schlache1 I suid ·· res. i1 does. ·· res.
Lw11biase: So. my imerprerntio11 of:-/.11(1s1asio 's \'il'l\'S, H hich are 110,r imerprel('d
as your ,·ie1rs os 11·e//. ore thm. included in thm 1·ie1I'. ll/JI. is 1101 ac\:epting
di1\•c1ionfi'o111 !ht:' DOI co111111issio11er or his dcsignees
'' Br,,, ner. \1 ho h.!d a pr::-\:\ ist ing rrrsona! relationship\\ ith Schl ad1ct. rccu sed herself from dec1si-1ns ~t,out hi s jot:
S13 Ill$

..
8.)

(

,\c·lilochvr 1hm 'I
1/iu1

·.1

/Id ii \/(lfl'lilC/11 !lw1

I

/J(/\'L 111 , 1cfr ( I / \ \ 011/d llldkt' ,

1 c/011'{ knu11 ii

(u1r/1 ,lfli 1h111. d lu 1/il'. hw. eh ...

Lciinh1u,c· II, II ( JA ,,, u!rig!ii. _<:,;o_ .-lnu,/t1\t(I u1·11L ·11/01,.:d her liiit'rprc/11/1011 <!!
Eu I Im. h,nh·,ilf.\ ( ·0111111i.).1io 11t1 r /'e1a.1 _w11 do11'1 gl'I w tf!!I 11 , \1 /wt w du. I

get to osk_/i)r your u1-s1.,1u11cc. Ok?
Sclilachr1: ,-1r1: you asking 111i.: 1r/w1 m_i i111erpretmio11 is ld rhis?
I.m11biusc: I'm usking _1u11 if.1011 agrel! 11 i1/t that i11ll!17Jreta1iu11.
Sch!oche1: ,\~\ 1111dcrs11111di11g of EO 11 is ogain as it hos ahrn_is been. 1rhich i.1 .
ye.1 . rhe D< JI co111m1\\'irmer con. uh. reiJl/l!sl rhm certain inrestigations be
co11ducred hr SCI. 1h01 .\c '/ Is entitled /o any and all suppnrtfrom DOI. thar they
need 011 inres1igm im1J
l.a111hiase: My reaclmg £!/ J'IJl 1101 going to get into this 11·ith you again . . .
Schlacher: I knoll'.
l.amhiase. I'll just .say that EO 11 directly states thm the DOI commissioner can
direl't the special co1n111issioner of im·estigation to do inrestigations.
Schfachet: J'es. t..:o. That ii does say. res.
La111biose: And ii ol,o states that, so ii dnesn't stme rhar the S'Cf L'o11m1issio11L'1·
gets to decide rhcll. Thu DOI co111111issio11er gets to decide that.
Sch/ache!: J'c>11 k1101r. I. /. ugain. I don·, ,1·0111 tn argue ahow imerprewtion o(it I
1111..'t 111 . . .

Lamhidse. I 11 w111u

/ 11 WIil£!.

I'm n:ring to see ji-0111 _1·011.

!Jon .

Sch/achet: rt!ah
Lambiase: !fl can 1rusr _1011 in a posilion tlwtfollo,1·s a. an 1111dersw11di11g ojEO
11 rhm I be!ie1•e is the right one, that the DOI commissioner believes is the right
011e. and my direct ii-es that come.from the DOI commissioner. we speak. He .\fJCllk
tht! sw11t! lw1guoge Hhar he says is 1rhcll I say. What 1say i1· what he say., as to.
w11 , the directin!s l4°the dircctio11 of the JG for DOE And. so I need my people in
l!!adership /o 1101 lun:e m1y, 1rlwtsoe\·er, m11bigui1y about Ihm direction. A~\'
interpr1.' /afio11 cf this h:tter, that irns se/1! to Co111mi.1sio11a I'eter.\, that you /um!
adopted as ,1·01tr mm is thot I co11'1 trust you in the first DIG position to he the

pason who is co1111111111icmi11g om/ imple111e11ti11g the d1rection o/'the
co111111issio11er of DOI So. I think. so. I do11'11hink, so I 11eedyo11 ro not be tht!jln,l
DIG

Schlachet. Ok.
Lnmbiose .· And. I'm rcsroring you hack to your co11111·c/ position
Sch!achet: Ok.
Lombiose · Thul olso lil l.!uns restoring to that sn! m:r.
Schloche1 : Thal. ogoin 1h01 is a DOE salary position. if 11 i{/ /um! to go through
that DOE process.
Lambiase· I om the octlng Sj iecia/ Commissioner of lnn'sti[:ation.
Schluchet.· I under.mmd.
Lambiase. And thi.1 is ho11· I m11 handling it

5ichlache1: Ok.
la111bw.w Ok? Ii iY111.r 1111ders£,111di11g that your .wlm:i- i1.
on i11correci nwnhcr. rott slwulcl /t'1 me k1101r 1h01
Sd1lacher.· Ir is, h111

11

o, SYS,85 -. ii 1h0111

I w11hiasc_· U.l:. rn / 1111 g1m n 1L 1i;t !'cul 11umhrr
\ch /uc/1<·1 · Uk
L1111hii1se: !Jur. not nglir h,'Fl <J.!. '
Sch/uchc t: fop.
Lambiase.· ,llrig/11.
Sch/acher: Um. j111·1 a11d.f1111 .rn H !' k11m1 the other part i11 ado111111g rhar i!'/wle
lefler ..

Lambiase: feah.
Schlachi!t: The Whisrlehlm1 er .,rauue ...
Lamhiase: Oh, I 1111derstcmdiow· I'mitinn.
Sch/achet: ls uhsulllte. /jusf 11 ull{ 111 111(1kt: it \"i.:'I) c/e(II·.
Lw11hiasc: if 's clear.
5,,'chlachet: Here as well. you kmrn, and all of those dmes and all of the
informarion sumdsfor me as ,relt.
Lambiase: I understand. Thank 1·011
Schlacl,et: Thank you.
Schlacht!t immediately \Hote
1
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Carter to inform him of \,·hat had occurred.

Commissioner Peters meets" ith SCI staff.

Eadit!r that morning. Commissioner Pt:tcrs. Lambiase. and Brunsdcn made a brief\ isit lL 1
the 20th floor to inform SCI of the changes that had been made. Schlachet recorded that, isit.
Commissioner Peters spoke for about 20 seconds, telling the assembled SCI staff that Lambius~
had been named the acting Special Commissioner and IG. and stating ~ in a matter-of-fact
manner ·- that:

As <~/ last night. Anastasia ( ·ote111011 is 110 longer working for 1he Department of
Investigmion. ShL' is no longer thl! Spccial Co111111issioner of Investigation or tire
inspector f.!t!nera!_/(Jr the school s_1ste111 .-15 of rhis morning. I han! appoimed
Suw11 La111'1iL1,e a.1 tht! acting Special Co111111issio11t?r/i)r lnn•stigwion. and the
acfing inspector generol Jin· Fhe school sysrcm.
Voice rising. and \\ ith emphasis on the \\ ord .. everyone:· Commissioner Peters then said:

I expect that e1·eryo11e in this roo1J1 Hill Ril·e her their/ii/I .rnpporl and
cooperation
He then left the gathering. Lambi..tse said "So. there's reall:- nothing else to say except I look
for-,ard t,, \\t1r\...ing \\ith :OU all. as I did in the last couple of months. Andre\\ \\'i\l continue to
\\Ork \\ith me ... She then directed S(Ts staffto feed the reports that \\OUld ha,e othernise gone
to Co leman to Brunsden. and d.::p:med. The entirc interaction lasted less than a minute.
3.

Brunsden Pen s Scn~ral Additional i\lc-mos.

Later that da>. Brunsden \1,rnte the tir,,t ,1ft\\O memos he \\Ould ultimate!) \Hite about
hi:, int.:raction \\ith Cokrnan 011 \l ,1rch 28 . Tli •-, mc:11 11., cmered the co1l\er:,a\inns he had \\ith
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L<,km:rn l' f1 \ brch 27 ::rnd ~8 \i. ith :·\?sp;;-ct t 1· the ini ti al rnedin;:t 0 11 ~l:.irLh 28. Brun ~d.:;1 \\ r,)k
th at C ,!_'n;J .. , J id .. ::, IL \ '- J , n ' l " ' rnfr-rt ah! .: L:,. in.: th,,s~ Ji;·e-:ti , ,1h t, , -,tJfl un, ! H 011U n,,i !:f!\,
1li//.,l dn·L , 11u1h 1, · , lul( · { ~
:mph a-, i, JdJL'd ). ' ' Bru~1sdl.'.n a bti \\ rote> a mt:mu a,ldrl:':-.:,i ng
Schlachct· s Lk111 uti1:i11. \\ hil·h trill'hed the rccurding of the meeting name!). that Schlachet had
agreed \\ ith the sentiments expressed in Coleman's email. and those .. \ ie,,s ,,ere contrar) to the
directions or Comm issioner Peters:·

4.

The Whistleblowcr Claims Arrhe.

That afternoon. Schlachet emailed Councilperson Lander. cop) ing Corporation Coumcl
Caner. Schlnchct told Lander that Lander's question to Commissioner Peters at the t\·larch 26
Cit) Counc ii hearing - ,, hich indicated that Lander had heard from folks ••in SCI .. - had
--essentially disclosed l!1is] identity:· Schlachet thus requested Lander's assistance with pursuing
a whistleblower daim., 8 separate!) sent Carter and his Council Member
a letter requesting whistle~protection,
ii.

Fallout from the l\layor's Office.

On !\-larch 30. 2018. Ra :;hhaurn \Hole an article in the Ti111t1.\ describing Coleman·s
terminGti,m . Schlachet·~ d1:1110ti 1.,r:. Pett: r:.' brid. :,_tarch 29 meeting\\ ith the SCI staff. and other
related issues.';
Two days later. on April I.2018. Mayor de Blasio issued Executi\ e On.lcr 32. \\ hich
amended EO 11. EO 32 restored the title of EO 11 ·s Section to .. Appointment and Remol'{I/ or
Special Commissioner:· as it had been prior to 2002. EO 32 then amended the substance of
Section 2 to: (I) pro,·ide that the Ma) or must .. consent"" to the appointment of the Special
Commissioner by the DOI Comm issioner: and (2) state that the Special Commissioner .. may be
removed onlv with the consent of the tvtavor:· The next da,. Rashbaum \\ rote another ston in
the Ti111es co~ ering the nc\1 enactment. ,,, · ·1he article included a statement from Carter aboL;t the
imrortanc e nf SC J's independence from DOI. It also relayed a statement from the Lai\
lkpartmcnt th::11 it had --orenr:d an in\ estigatil1n int,1 three 1, histlc:-hll)\\er complaints made
against the Department of Im cstigation by Ms. Co leman and t1,o members of her staff:· noting
that .. lw]hi le the Departm ent of Investigation generally conducts such inquiries. it is conflicted in
this in stance:·

After further discll'.,si ons bet\\t:cn DOI and the I.a\\ D~partment. the La\\ Department
prncceded to drop its il1\ estigation in fa\ or of the instant one r, ,

;· Brun sd~n ,, rc,1 c anotht'r mt'm()

t111 \

[arch 30

CO\ 1:ri ng

th<?

<!\ ~11t s

of.\ larch 28.

;, Lander fornarded th.: r~·qut:5, ti, Carta on Apri l 2.20 18.
'· hn n~: 111111 .n, tirm:~ c•.Hn ·2 01 s 03 }fi n1 r~!!ic)ll im . t's_1i,.,at io11 -..:hid~sr.:citll-cun m1i s,inn..:r.htn,!
· htw.;: 1_1111·11__. n·. ,i 111 t: :i c,)m-'20 IS 0-t O2,m r.:\! it,n 'Je-blasio•nc't.:_rS •St: hot) l;;-in v.:sti l!atiun , .html
' l{a, hbaum 11r,,1~ anolh<:r 7ink's [lil'Cl: regarding on a scpar::ite e.\cilangc bd\\ :!en the La\\ Dcp::irt111c 11t ;iml ( oun, ti
\ kmbc r Torr~,. S,\' l1ttp s: :,\ 1•.1, .1; -_, i 111 ~·,.i.:< ,11: 20 i S 0-l' i I, 1r. 1,!.!i,,n c: it\ •l''1llt h:i l-i n1 t.:::ti \!a1i0n;-ma1 or .ii: mI,
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Other Rele,ant F.Hnh ,

On the e\ening of t\larch 29. 20 I 8. Lambiase sent Runko an email (copying Nathaniel)
informi nf Runf...i'I about Schlachet' s demot iun and c1.mCl)mitant salar) reduction and instructing
her lO .. tal-.e the necessar) step~ tu implement this decision immediate!):· Lambiase added that
Runl-:o should .. acknO\\ledge this email lsicl that )OU are compl)ing \\ith it". and to let Lambiase
.. h.no,, \\ hen :, ou ha, e taken the necessar:- steps:· Runko told Lambiase the ne;,..t morning that
she \\Ould folk)\\ up\\ ith the necessar) personncL On April 4. 2018. Lambiase sent Runko a
further email asking her to .. confirm this action has been implemented .. and requested
.. documented confinnation of such:· Runko responded (copying Rizzo) that DOE's Galaxy
system was making it difficult to process the .. transaction .. and that DOE had informed Runko
that the DOE employee best situated to assist \,as out of the office. Runko subsequent!)
resigned from SC[ for unrdated reasons. O\(:r the ne;,,.l several \\'eeks, Lambiase directly liaised
\\ ith Katherine Rodi at DOE in an to attempt to proc.:ess Schlachet·s salar) reduction; Rodi told
Lambiase on several occasions that 00[ needed apprornls from DCAS in order to process the
reduction.
On ~la:, 3.2018. LarnbiJsc sent Kc\ in Finegan at DCAS a kner (cop: ing. among other:,,.
110,, ard Friedman) to foe i!irnte the sal~ir) reduction prnces:,. The letter made numerous
representations that Lambiase. as the ,\cting Special Commissioner. had authorit) to manage SCI
employel.!s like Schlachet - representations that starklj contrasted \\ ith positions that DOI senior
staff (including Lambiase) had taken\\ ith Coleman. ln particular: Lambiase·s letter recited that
··the Special Commissioner of Investigation for the t\e,, Yori,; Cit) School District (Special
Commissioner) is the head of the unit common I> referred to as sci:· The letter added that
.. f\\,]ith the exception of the Special Commissioner. \\ho is a DOI employee. all SCI uni\ staff are
employees of lDOE] but are hired and overseen b: the Special Commissioner ... Finally. the
letter stated that ··[als Acting Specia\ Commissioner of SCI. it is my responsibilit: to detem1ine
\\!wand\\ hen SCI employees ma: be hired. termin:.11ed. and demoted:·
Lambiase·s letter also stated that Schlachet had been demoted .. as a result of his
expressed um\illingness and inabilit) to carr) out directives and receive assistance that the DOI
Commissioner. and I. deem ncccssar:, to carr) out his managerial duties:· and I..ambiase·s
··corresponding loss of confidence in f\lr. Schlachet·s abilit) and competence to be the first
Deput) of the unit:·
On f'vla) 9.2018, I· inegan rt.?sponded to Lambiase and indicated that .. decisions regarding
[Sch\achet"s] title and salar) ma: be made b: :our agenc:-:· Later that da). Lambiase \\rote to
Riuo and request-:d that he ··create a gala\: j 0b id for the titk. le\ e\ and salar: for Dan
Schlachet at Agene: Anorne::- ·· at Schlachet·s pre-promotion salar:. Lambiase also asked Rizzo
to ··mal--e it retroac ti\ e w ~ !an:h 29. 20 l 8 if pos:;ible:· and as\-;ed him to .. let me h.nv\\ once : L' ll
ha\ e done thi~:·
DOL ultimat..:I) processed the request. and sent Sch\achet a letter on i--.la: 22.2018
.. offcr!ingr him the position of !\gene: Att,,rnc) : · The letter pro\ ided Schluchet \\ ith three
uptions: he Lou\d either .. :\ cce pt .. the ofler: ··Dcclme .. it: or ··Acl..nLn\Jedge .. it. \\hid1 \\Ould
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id..: Schlachct \\ ith ··th e o ppunu11it: tu di scuss th -c tt? rll1!> pre:,enteJ:· Schla.:het clid,eJ
·· \d,110\\ kdge ·· l ats:r tlrni J a:, . he s..:nt I.:1mhi ase a kttcr r..:itt:rdtin:' h;:, rl'qll<.':,l for a ·· form .ii.
\\ riucn e,\planatiun \lf th<.' chmgcs 11..' aJing tu [his] demotion ." [ ambia~c rt?-,p()J1JeJ the 111: .\ l da)
,, ith a ktter that ignureJ Schl..1d1cl ·s reques t for a,, ritkn explanation.

r1\J\

On June 5.2018. Schlachet met \\·ith Lambiase and Silkr to discuss this issue. Sch!ach-:t
ri:corJed the com ersation: Lam bias-: later wrote a memorandum to file about the meeting. l he
discussion centered around \\hether Schlachet ,,ould ··Accept .. the DOE"s --offer:· i e.. take an
aflirmati\e step to effectuate the reduction of his salar). During the meeting. Siller
acknowledged that the in stant i11\estigation would ultimately resohe the question of v,hether
Schlachers salar) reduction \\as permissible. Siller ultimately requested that Schlachet consider
the issue and revert to him. The next day, Lambiase requested Schlachet"s response b) COB on
Friday, June 8.
Schlachet sent a rcsponst: that Friday afternoon, in\\ hich he thanked Lambiase and Siller
for .. candidly discussing this situation, \\hich we all conceded is difficult and uncomfortable ...
Schlachet recounted Si lier's comment that the ·'offer letter.. was ·'an arcane procedural ·hurdle"
\\hich does littk lO alter [Schlachet"s1 current emplo)ment status:· Schlachet pointed out that
\\hile his salar,:. had not :ct been reduced. he had been functioning as an .. Agency Attorne:-··
~imx· '.\l urch: he al ;,) agreed tha1 \, hether he \H>ulJ n:main in that rc1 k or \\Ould be re:;tored (i n
title and salar:,) lo First Derut) \\ould depend on this result ofthi;; imestigation. I le then added :
The decision of\\hcther a portion of my salar) is .. cla\\ed back'" or remains at its
current level will be determined by the findings of (this in\'estigation]. I have
e\ er~ intention of ahiding b) the detennination of those proceedings. and will
certainly refund any mcrpayment l may O\\e the City, if that is the outcome. I
have no doubt, as [Siller] said, that once the outstanding issues are resolved. all
mane) O\\ed to either part) .. \,·ill end up in the right place:· HO\\C\cr, I do not
see the necessit:- in rushing the actions into effect \\hen the im estigati\ e outcome
remains in doubt. I \\tll. therefore. decline the offer .. . ,,ith the understanding
that the issue \\ii i he re\i :i ited upon the c{inclu ~i(in of the current administrati\e
proceedings.
The next l'vlonday morning. June 11, 2018, Lambaise \\role to Siller and asked him to
.. circle back\\ ith la,, on the other manner in which \\e therefore ha,·e to process paying Dan at
the salar) he is \\Orking ar:· Siller ultimately liaised\\ ith the City la\\ department and Friedman
(DOE·s GC) to process the reduction. Schlachet recei\ed continnation of the salar) reduction
on June 27, 20 I 8, retroacti\ e to r-.·larch 29. Thi: next Jay. he ri:ceiH:u a memo from Lambias~
indicating that he \\ould .. be recei\ ing a [DOE] 0\ erpaymcnt notice from a DOE pa) roll
officer:· Soon aftern ards. Schlachet rect:i\ ed notice frum DOE that his pa:, cbech. \\ ould be
garnished until DOF recouped the - S7.000 .. overpayment" Schlachet had recei\ed.
2.

DOI Promulgates a Ban on Recording ConHrsations.

On .L\ugu st 9. 20 l 8. Siller se nt DOI emph 1: ecs a mem o seuing out a nm DOI .. Po lie~
Regarding the Recording of Con , ersati cms in the\\ orkplace:· The 11C\\ po!ic) proscribed the

eb:troni-: or auJi1) rc cP rciin~ c,f ,,urh.rlac e- re hned rnmmunic::itiuns ··\, ithout the <:ons~nt of all
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p,mil.':i tc, ~uch c,,mmunicatic,n, ·· Siller·s mem o rm, idl.'J that the p0lic: \\ US intt:m.h:d ··t0 fo:,t::r
,• v ilkgia l ,, orkp!.lce en, ir(•nm ~·nt anJ the fret' c\ch<1ng~ pf inform at k,n in and r;;>L.llin g le• th,:
,, m kplace: ro safeguard the confide ntial it:, or sensiti,e information: and tu prnte(t personal
prh·ac) :· The ne,, rolk: did not appear h1 restrict DOI senior staff~ practice of documernin g
its communications" ith Coleman in \\ ritten memoranda.

IV.

Al'\AL \'SIS OF WHISTLEBLOWER CLAl;\JS

Coleman, Schlachet. and-all brought daims under the Cit) ·s Whistleblo\\Cr Lav,.
·1hat section prO\ides in rele\ant part that .. [n)o officer ... ofan agenc> of the cit: shall take an
adverse personnel action \\ith respect to another officer or employee in retaliation for his or her
making a report of information concerning conduct\\ hich he or she knows or reasonabl)
believes to invol\ e corruption. criminal acti,·ity. connict of interest. gross mismanagement or
abuse of authorit} b) another cit 1 officer ... which concerns his or her oftice or employment:·
N. Y. Adm in. Code § 12- I l 3(b )(I). Under the Whistleblower Law, protected .. reports·· can be
made to any of the folio\, ing individuals: (I) the Commissioner of DOI~ or (2) a city council
member, the public advocate. or the comptro ller, eac h of whom must ··refer such report to·· DOI.
·1 he law contains no requirement that a putati\ e \\histleblo\\er express!) idcntif) him or herself
a5 .. n whistlehlo,,er·· ,, hen making a report.
A claim under the\\ histlebl O\\er L,l\\ thus has 1i\ e elements:

I. The complainant is an officer or employee of a City agency or contractor.
2. The complainant made a report to one of the entities designated undt!r the
\\'histleblO\H!r I.a\,.
3. ·rhe complainant suffered an adverse personnel action4
-L The complaint imohed. or the complatnant had reason to belie,e it imoh·ed.
corruption, criminal acti, it). connict of interest. gross mismanagement or abuse
authority .
.:; The ad,erse personnel acti0n "as the n:sult of the complainant ha, ing made the
complaint.

or

The \\'histleblo\,er La,\ has no pri, ate right of action. See lle<J!y 1·. City of Neil' fork Dep ·r of
Sa11iratio11, No. 04 Ch. 7344 (DC). 2006 \\'L 3457702 (S.D.N.Y. 2006) (Chin. J.). As a result.
no court has e\er pro\ ided an authoritati,e or binding interpretation of it. Ho\\e\·er, judicial
interpretations of other\\ histleblo\\ er prO\ is ions - such as New York State's whistleblO\\'er 1.rn
for public employees. Section 75-b of the ?\e\\ York Ci\ ii Sen ice La\\. see KY. Ci\. Sen. L. §
75-b- are persuasi\e in assesstng the \\'histleblo\\er La\\ ·s precise contours.
For the reasons that folio\,. \\C conclude that Coleman and Schlachet ha\e made ci ut a
substantiated \\histleblo\\er claim. but-has not.
.-\.

Elements One Through Three

Both Coleman and Sch lachel sat isl\ the first three elements of the \\'histleblm,er LI\\· s
test. satisfies some of the:,e eleme;1t:,. hm he Ill.el: ha s not su\'fored an: ··ad, er::ie
personnel action·· e, l.!11 undt:r the\\ histlehlu,,er La,\ ·s broad tern1:,.

89

Offict·r or ernplo) et' of :..i Ci r) ugcnc~ or contrnctor. \ li rh rCL' nf (nleman. Schl,1chc'. l
dlld tm: offic cr::i or L?rnplo)CC::i ofa ··cit) agcrn.:) .. fur purposes oflhc \\'hi:;th:bkmer I.a\\ .
Cokman hersel f \\ilS an ernplu:ec of DOI. a cit) agenc). See s11prn at 52. Schlachet and
are not DOI employees; rather, as parl of SCI, their salaries are paid by the DOE, and
their working conditior s are under the .. sole jurisdiction.. of the Special Cornn_1issioner. See
supra at 22. But the \\'histlcblo\\er La\\ also makes plain that .. [t]or purposes of this
subdivision, an agency of the cit) shall be deemed to include ... an agency the head or members
of\\ hich are appointed b) one or more cit) officers. and the offices of elected city officers.'·
NYC Admin. Code§ 12-113(6)(1). The head of SCI-the Special Commissioner-is and ,,as
~
led b) one or more cit) officers" - name!). the Commissioner of DOI. Schlachet and
lhus work for ··an agenc) the head ... of which [is] appointed by one or more city
officers,'· and are .. City agency.. employees for Whistleblower Law purposes.
Report to a corercd person or entity. Coleman and Schlachct each made at least one
covered report. By its terms. the Whistlcblm\er Law provides that whistleblo\\ ing complaints
must be made to the "commissioner.. of DO I or to another designated person (who must then
refer the complaint to the Commissioner). Coleman and Schlachet·s joint March 28, 2018 email
to Commissioner Peters qualifies as a protected report - the email contains allegations that DO1's
ta\..e o, er of SC I exceeded th ~ Commissioner· s legal authorit). and \\ as ob\ iouslj made direct!::,
10 the Commissi oner, See .\"1/j)/'(/ at 78 . The same goes for Coleman· s conversation with
Commissioner Peters earlier on the same da). See suprn at 76. Schlachet"s i\:lan.:h 15, 2018
conversation\\ ith Counci Iman Lander\\ ould also qualif) as a protected ac;tivity, supra at 65. as
\\ou!d Coleman·s oral statements at her February 27, 2018 ··ultimatum·' meeting with
Commissioner Peters, see i1!fi·a at 53 .

We pause here to note that the \\'histleblo\\er La\\· s operation as to DOI is. by necessit).
unique. A complainant\\ orking for any nther agency\\ ill have her complaint received and
e\ a!uatd b:, an outside authorit::,. - DOI. Thc act of making the complaint is thus not direct!:,.
entangled,, ith the comp!ainam ·s da::,. -to -d..i:, duties or her direct managers. But \\hen the
complaim is one of \Hongdo ing II ir/1111 DOI - and part icular!::,. of an alleged abuse of authorit) b::,.
the Commissioner and DOI senior staff - the situation is entirely different. From the
complainant"s perspective, there are t\\O problems: (I) the inevitable conflict that arises from
direct conflict with one 's managers; and (2) reporting DOI"s wrongdoing to DOJ is likely to be a
waste of time. Se e T1jJa/do \'. Lynn. 48 A.D.3d 361,362 (1st Dep't 2008) (.. Because these \\ere
the individuals plaintiff alleged had im proper!) procured signs in connection with a traffic
reconfiguration project. report ing the \ iol ation to them ,,ould ha\e been fotile:·). Yet the
Whistleblo\,er La\\ pro\ ides no other outlet that offers the complainant \\ histleblo\\ er
protection. And because it is conceivab le both that individuals\\ ithin DOI (like an) other cit)
age nc)) could abuse their authorit: and that a complain,mt \,ould be entitled to \\histleblo\,er
prote~tion in _connection \\ ith a refort about that abuse. the \\'histleblm,er La\\ applies in full.
not\\tth sta ndm g the a\,l-.,,ard fit.

Th ~ distinction (Or luch. 11\ ercofl bct11ccn an in1r.1-DU I claim of\1rongdoi 11 g and a "fo ilu re to fo ll o11 direc tion.. ,,
addr.:ss.:d i11/i ,1at 132

90

I urth.::r. in thc:,e cir,umst::ni.:1::,. the \\.hi stkht,1\\t:'., I.a\, ~IK,ulJ bi: re aJ l , inclu J~
•rnpl.1int : - m.1d:: n ll j u, t w C,,rnmissi,_in,:r Pct1:r.) r.::r.~Dnal l~. ~ut t , anyone on DO!' s senil ,~
:itall. 001·~ l)\\11 intcrprdati on o f' the \\.histlebh)\\c r L,rn ha:, long hce n that a,1_\ c,,rnplaint h.1 a
member of DOI - not only reports 10 the Commissioner him or hersel f - is sufficient to trigge r
\\ histleblo\\er protections. i'vloreO\ er, the First Department's T1jwldo opinion suggests that. in
cirn1mst:mces \\ here thi.: statutof) recipient of a\\ hist kb lower complaint and the alleged
\\ rongdoer are one and the same. the requirements for lodging an effective report should be
relaxed. As such, an:, assertions b:, Coleman about the unla\\fu!ness of DO rs actions including her com·ersation ,1.;ith Brunsden on the morning of i\larch 28 - should also qualif) as
protected reports. Ne,erthdess. we need not address this issue further because Coleman anJ
1
Schlachet lodged complaints directl: \\ ith Commissioner Peters or another designated person. f 3
~

As t o - w h i l e - d i d not send or adopt Coleman's March 28 email to

Commissioner Petcrs. letter to Corporation Counsel, copying Councilman
- qualifies as a rele,ant report of wrongdoing. 6-1
Adverse personnel action. Under the Whistleblo\\·er La,,, an adverse personnel action
includes "dismissal. demotion. suspension. <lisciplinar) action, negative performance evaluation.
Iorl an_:- action resulting in loss of . . . other benefit:· NYC Adm in. Code§ 12-t I 3(a)( I).
Coleman \,as te rm inated: Schlachet \\8 5 demoted fr0m First Deput:, to hi s prior counsel
position: both are cl earl~ ad, erse personnel actions.

is a different matter. The onlj adverse action he identified was his Januar · 2018
change in title - from
■•I to his choice of
or
hose the former. See rn1wa at 36.) T at tit e shift \\as a function of
~ l to broad!) rebrnnd SC I as an Inspector General's office. Yet in <.:ase. the title \\US all that changed. The record does nol reflecl that
job funcl1on , pa).
role. or duties changed at al\ after he became a
: rather. he continued
in the same role as previous I:,.
··A ·pure latera l transfer. that is. a transfer that dol.!s not in\ohe a demotion in fonn or
substance. cannot rise to the le,el of a materially adverse employment action.,·· Pimentel v. City
of Ne,r York. No. 00 Ci\·. 326 (SAS). 2002 WL 977535 , at *4 (S.D.N.Y. May 14, 2002) (quoting
AdenUi 1·. Admi11istratio11for Ch ildren Serv., 43 F. Supp. 2d 407,426 (S.D.N.Y. 1999)). We
conclude tha
titl e change - which \,a s pan of a broader re branding effort. and changed
pa). role, or responsibilities - was not itself an adverse personnel action
can bring a \\ histleblower claim.
also testified that he has suffered
■■■■■ 6 ' While we are sympathetic to. . .
an ere 1t his testimon), \\'e have located no aut hority for the proportion that ps:, chological hann
,f the t:, pe described is an .. ad, erse personnel action:·

-

'Li\..e\\iSe. ,,hilt: ,1 e d(;ubt that the .. Objecti on \kmorandcm .. Cokn.an sen t 1L1 Corporation Counse l qualifies a;
,, hi stlcb\011 ing repc1r1 e, en in the;e unusual circumstanc6. 11 e ne..:d not addre,s the q 1e::.tion
' Council\ lemb<.?r

du !) fo rn arded

c,m1 plaint t,J DOI. as dirc:.:t:?d h:, the \\hi:,tkhlo\\<:r I a \1.

.-\; described be!,:,,, . e, en i f th e title change wa s an ad, crse pcr,onnel ac1io n.
,101dd still fail for lac\.. c, f cau,at iL>n. Sc'.! infi-<1 at l ~ 7.
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\1hist lchlo\1t:r claim

.i

B.

Element Four-· Cun tent of the Reporb

A report ()f \\ rungd\.,j ng L ,111 fr:,~• \I.) the .. ,, histkhl0\\ in~( Ic:\ el in 0110: oft\\ o ,, a:,, . ·1h-:
report must descrihe conduct that the complainant either .. knm,s ur rt.!asonabl) belie\es to
111\'0/re corruption, criminal acti\ it>. conllict of interest. gross mismanagement or abuse of
authority by another cit) officer ... ,,hich concerns his or her office or employment." NYC
Admin. Code§ 12-113(b)(I) (emphasis added). Because the acti\e \erb in the \\'histleblo,\er
La\\ is .. involve:· the ,,histleblower"s report need not be one direct ly cf an "abuse of authority ..
or other misconduct. but need only i11d!lde some element of that misconduct as part of the report .
Put another way, the report must "include.. some conduct that either rises to a certain level. or
that the complainant reasonably he lie\es to meet that standard. 66
For the reasons explained belo\\, \\e find that Coleman and Schlachet's complaints
satisfy both prongs or this test. That is. Coleman and Schlachet \\ere correct that the conduct
described in Coleman·s March 28 email - Commissioner Peters' restructuring of the relationship
between DOI and SCI, and his subordination of the Special Commiss ioner's role - involved an
abuse of authority because it contravened the letter and spirit of' the governing la\\. We also find
that, at the \ery least, Coleman and Schlachel reasonably belie\cd that D01"s actions imohe<l an
abuse or authorit: at the time the)- made their\\ histleblowing complaints .
1.

In This Context, An '·Abuse of Authority'' Docs ~ot Require i\1orc
Than a Violation of Law.

During intervie\\ s, DO I senior staff suggested that the phrase .. abuse of authorit} .. as
used in the \\'histleblower Law has a narrow meaning - namely, that it contemplates a level of
wrongdoing that exceeds a mere technical violation of law. C.f N.Y. Civ. R. L. § 75-b(2)(a)
{protecting complaints about ·•improper governmental action,'· which means ··an) action b) a
public employer ... which is undertaken in the performance of such agent's official duties . ..
and \\ hich is in \ iolation of any federal. state or local hrn. rule or regulation .. ). According to
DOI. EO I l and the other go\'eming la\, s are at least ambiguous as to the question of DOI' s
authorit) to manage SCI: if DOI made a good-faith choice among two plausible inter-pretations.
the argument goes, then even a finding that DOI ultimately made an incorrect choice does not
constitute an ·'abuse·· of the law. ln support of this view, Commissioner Peters (among others)
testified that his motives in assuming control over DOI were made for entirely sound policy
reasons, not for personal gain or any other corrupt reasons.
\\'e fully credit Commissioner Peters' testimony about the rationale for DOI's takeo\er of
SCI, and accept that he sincerely believed that bringing SCI into the DOI fold \\as necessar) to
impro\ e im estigative outcomes for the Cit) and the school district.

· First Amendment retaliation ca,es such as Sht!pp,11d ,. llc:t!/'111(/11. 317 F.3d 351 I 2d Cir. 2003 ), ha, e no applicattur
in this conte.\t. :\ public emplo) ee · s First and Founeenth Amendment rights to speak about matters of public
concern are far more circumscribed than under slatutof) \1 histkblo11 er pro\ isions; indeed. '·the Supreme Court has
held that First Amendment protection applies onl) \\hen the public emplo~ce speaks as a citizen .. and that
.. \s]tatcments made pursuant to oflicial duties an.: not protcckd ... \ugle r .\furro11. 663 F.3d 100. 106 {2d Cir
2011 ). In contrast. tht: City's\\ histlcblo\1cr L:l\l is dt!signed to protect statements mad<' pur,uant to a Cit:,
crnpk):;e..:·, official duties and Cit:, busin,·ss S,:,, ulsc1 ll!/10 at n 10,
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netht.'I~,:;. i,,r th~ re.i, ,n, that tPllcm . \\ e cnnclude thal if DOI'~ acti0ns ,,,:re inu,:-::1.'.
uPl'.!\\l\d. th"·:, ,, ,iuld c,,nstit!.\1.t' nn ··,~bu,t.' ,,f:uih 'n t:" undr:r th..:\\ hi,tleh! tw.cr I a,,
'- 1

Firs/. the phrase .. abuse of authorit~ ·· is not defined b) the \\'histleblo\,cr La\\. Nor is it
ddined in an) rete,ant Cit: or state la\,. Dictionary definitions are not dispositive; an --abuse•·
certainly requires an ··improper or excessi\ e use:· but" hether that impropriet) or exces~ also
r~quires ill rnothes is unclearY \\ hile judicial usage is spott). it shm,s that legall)
impem1issihle conduct b) a public official constitutes an --abuse of authority ... t-.fore than a
centur) ago, the Court of Appeals found that the commissioner of high,, a; s could be enjoined
fr~>ln remo\ing a plaintiffs house based on the commissioner's ,,rongful interpretation of the
la,,: --ihe action ,, as maintainable upon the ground of a threatened abuse of awhority by a pub! ic
officer, under color of office:· Flood\'. l'o11 Wormer. 147 N.Y. 284. 288 (1895) (emphasis
added).
Moreover, the history of the Whistleblcm er La,, shows that .. abuse of authority'" must
mean something more than --corrupt" acts or those made \\' ith i11 intent. The initial version of the
la\\, enacted in 1984, did not contain the phrase ·"abuse of authority;· but rather protected only
complaints involving --corruption. criminal acti\ it) or conflict of interest. .. /iS But in 2003 and
at the urging of DOI Commi<;sioner Gil\ Heam - the Cit: Council amended the \\'histleblower
la,, to f!X/Jw1dthe t 1 pes of reports thut \\Ould be coHrcd. specificall) to include ""abusels} or
authority.. and ""gross mismanagement." See Local La,\ 10 (2003 ). It is thus clear that an ··ab1.1sc
of authorit: .. includes acts that \\ ould not be deemed "corrupt.. or ""crimina1.••fi 9
Sl!cond. characterizing DOl"s actions as a mere .. interpretation .. of EO 11 and the
go, eming law rather dramatically understates the scope of the controversy. Commissioner
Peters did not mercl 1 proffer a ne\\ and potentially incorrect interpretation of the law governing
SCI; he proffered a novel interpretation of the la\\ that Ile\\ in the face of a nearly 30 years of
unbroken precedent. and he ncred on thm i111erpretario11 without obtaining confinnation from
an:, outside source - DOE. the La\, Department. Cit) Hal I. or any\\ here else - that it was
c 1rrect. E\ en assuming that Commissioner Peters belie, ed his actions to be full) justified. the:,
amounted to a profound break from the established order based sole I) on his say-so (and. as
discussed abme. in the face of contrary, documented advice from several of his deputies,
including DO l's general counsel). The risk of being wrong in that scenario is quite apparent:
pushing fornard regardless was potentially an abuse of authority.
St!e Imps. ww,\.tncrriam-wcbster.com d1ct1onar. abuse \abuse include; both '"a corrupt practice e r custom" and
'"improper or excessi\ e use or treatment.. ).
1
•·

Local La\\ 1o·s statement of legislati\ e purpose indicat.:d that the Council"s goal \,as to encourage \,orhers to
·· repon tu the appropriat~ pers0n infom1ation regarding impropc•r actions\\ ithin their agencies:· so that '"i11cid,1 11r, ,J/
111·011g.fm11Q .. could be uneanhed
Commissioner Peters testified that the phra.:,.: --abus.;- c fauthorit) .. should be analogizi:d to the ··abuse of
discretion" standard applied b) federal appcllJte couns. The analog) i; inapt. Th e --abu;c of discretion'" standard
appl ies onl: to maners that fall b: la\\ into a district coun·s sound discretion: \\hen a district court interprets the
la\1. that interpretation is subje.::t to de 110\'0 rc:1 ie11 Se!! e g . !'anther ?111 tni!rs In,· r !kmws Co11m1c '11s Inc 6S i
F.3d 11 -L 119 (:!d Cir 2012 l (.. \\ c re1 ie\\ a di strict co urt' s denial of lea1e to ami:nd for abuse of discretion. unles;
the denial \\a~ based on an interpretation ofl.111
111 \\hich case \1e re,ie\1 the legal conclusion dt! 1101 ·0 ... ) Her~·
of course. the scope of Commissioner Peters' po11ers i; not a maner commined to his d1,crcti on: Commissioner
Peters· pO\\<!r:. are bound..:d b: 11ri11~n l,rn s

DUI ::i th.\\ .. illl.:rpretati (iil .. u! tbt. IJ \\ ,ilSt.1 lud imm .: di::itt. anJ ::iignitiL.-11:t l \lib<.:lj.Jcl l lt.:~
f(ir the object ot that 11t.'\\ inlcrpretat ion - ~( I. ;-.. ! () \ ing forn ard \\ ith SC 1· s re0rgani,ntion
undoubted!:., resulted in personal and profcssiona 1 uphea\ al for its staff - among other things. the
s,,·ift imposition of DOI policies onto SC:l in the,, inter of 2018 immediate!) imperiled the peace
officer status of numerous SCI im estigators. s11prn at 71. and caused other disruptions in the
office as a result of the seizure of control o,erSCTs \Chicle fleet, supra at 71. i\foreo\cr.
Commissioner Peters also testified that if his interpretation of the gO\eming la,\ was ,,rong, then
DOI ·s attempted use of' a DOE-funded line for the CISO position ,,ould have undoubtedly been
unb:rnful. In other words. D01's adoption of this novel legal framework necessarily entailed
substantial, rcal•\\orld consequences for SCT s staff and DOE' s bud gel, and the decision to place
those stakes at risk on the basis of a bare "reinterpretation·· of existing law was a fraught one.
We credit Commissioner Peters' testimon) that he had sound policy reasons for moYing
forward \\·ith the reorganization plan before hashing out SCl's legal framework with City Hall,
the City Council, and others - namely, that acquiring a ne\\ Executive Order or legislation
regarding SCI would have taken months. and Commissioner Peters wanted to refonn SCI sooner
rather than later. 70 But,, hik that decision to mo\e ahead was understandable as a matter of
polic:, and perhaps political real it). those considerations did not cure the risk of illegality thm
\ \ US inherent in D01's ne,, program. According!:,. taking into account all of the abo\e factor~.
,, e conclude that if Commissioner Peters' decision to fold SCI into DOI oct11ally exceeded his
legal remit, that decision ,,ould constitute an ··abuse of authority'· for purposes of the
\\'histleblower Law.
ii.

DOl'S Assumption of Direct Managerial Authority

o,·er SCI

Constituted an Abuse of Authority

We find that DOl"s assumption of da:-to-da) control 0\ er the management of SCI
contra, ened the governing l.m - Executi\ e Order 11 and the corresponding BOE resoluiions.
Our reasoning is broadly similar to the anal::,sis set out in Siller·s October Memo to
Commissioner Peters and First Deput) BrO\ ner. That is: (I) read fair!:. EO 11 (as amended) and
the corresponding BOE resolutions plain!: provide that the Special Commissioner enjoys a
substantial degree of operational and decisional autonomy from the DOI Commissioner, and that
the Commissioner·s oversight of SCI is quite limited; (2) DO l's attempts to impose direct control
over SCI and treat it as a standard-issue JG office ··· without securing any alteration in the legal
status quo - contra, cned the bounds of D01°s authority. We further find that nothing in the DO!
Commissioner"s broader legal authorit:, pro\ ides sufficient justification for exercising direct
oversight O\ er SCI. And we reject the\ arious justifications that DOI has offered for its actions.
bot11 publit.:I) anJ in intc:n it:\\~ in l'U1111t:l'tiu11 \\ ith this investigation.

\\ '<: a lso credit t<:st im,Jt:y fru l1i l.,m1bi ;1,,e aod other~ tkll -: hangc.:s tu SC!'s pe.;ce officer and rd..ited po li cies \\ e te
mu-.:h needed But the qucsti,in of \\hen and ho1, to replace those policies i, a matter of discretion. and so the
qu.: ~ti o n of\\ ho c,e r..: ised that discretion \\ as meaningful.

I.

T h e (;o, ern ing La ".

f:U 11 (ns amended) and the com:~p,,nding BOL resolutions.,., ith some nssistanc\:.' fr0m
the City Charter. prm ide the legal frame\\ or\... for the Special Commissioner's im estigator,:. and
O\ ersight po\\ ers. These implementing prm is ions are important because. prior to SCI' s creation,
the City lacked authorit: to create an JG-like r0le for the cit:, school district. Rather. under the
state· s Education Lm,. that authorit:, \\ as , ested in the BOE. See supra at 21. EO 11 and the
corresponding BOE resolutions thus incorporate a delegation of investigator:, authorit) b:, the
BOE to the City, but one that is limited b) its terms.
In considering EO 11 (as amended) and the RO L resolutions, \\e ha\e adhered to
traditional principles of statutory interpretation. In considering statutory language. ·all parts of a
statute are intended to be given effect' and ·a statutory construction which renders one part
meaningless should be avoided:·· .411011y111011s , ·. ,\/olik, No. 77, 2018 WL 3147607, at *4 (N.Y.
June 28, 2018) (quoting Rocol'ich \'. Consolidnted Edison Co .. 78 N.Y.2d 509. 515 (1991 )). Put
another way, ·'[i]t is a well-settled principle of statutory construction that a statute or ordinance
must be construed as a\\ hole and that its various sections must be considered together and with
reference to each other." l'eople v. Mohil Oil Corp.. 48 N.Y.2d 192, 199 ( 1979); see also N.Y.
Stat. La\\§ 97 (McKinne)) ('·A statute or legislati,e act is to be construed as a whole. and all
parts of an act are tn be read and construed together to detem1ine the legislati, e intent.").
The ··[r]ules applicabk to statutes app l:, to an e:---ecuti\e enactment as \\di:· Peuple 1·.
E.,pusiro. 146 Misc. 2d 847. 850. 553 N.Y.S.2d 612. 615 (Sup. Ct. 1990). Additionally. we haw

taken particular note of the fact that EO 11 and the ! 990 BOE resolution ··\,ere enacted
simultaneous!) and should. therefor-:. be so construed as to give effect to each:· Strauch,·. Tm, 11
<!(Oyster Bay. 263 A.O. 833. 3 l 1\.Y.S.2d 534. 535 (2d Dep·t 1941 ). We have also endea\ored.
at Commissioner Peters' urging. lo read EO 11 against the backdrop of the Cit,:. Charter.
Considered in full and in context. EO l I and the BOE resolutions create an imestigator:
office that: (I) enjo)S full autonom~ from the Cit: School District and its leadership: (2)
e:,,erc ise:, near-complete im estigator:, and operational discretion from DOI: ( 3} retains "so le
jurisdiction" 0\er its O\\ n staffing and budget: and (4) as a result. simpl;- cannot simpl:, be
shoehorned into the broader DO! structure at the Commissioner·s discretion.
a.

Executive Order 11 (as amended).

As described abme. EO 11 accords the Special Commissioner a broad mandate to
im estigate corruption and,, rongdoing in the cit: school district. The Special Commissioner
··shall receive and imestigate complaints from an) source or upon his O\rn initiative:· EO 11 §
J(a). and ma:, rder such maners to other authoriti es ··as he or she deems appropriate." EO 11
e:,,,press l:, prO\ ides the ne\\ offt:rs ··authori[t::,] to make an: other in\eStigation and issue such
reports regarding corruption or other criminal acti, it). unethical conduct. conflicts of interest and
mi:,conduct. rh11 he or .,hl' dt! t!IIH t t1 be in the best interest of the school district:· Id And EO 11
broad\) requires full coop<.:ration ··11 uh the Di:!11111_1 ( ·0111111is,io11er:· As Silkr pointed out in a
Januar: 29.20 18 memo. and as should be ob\ iuus to an:,one familiar\\ ith the DOI
Commissi oner·s jurisdictinn. FO ! 1·s grant of broad im estigator:- po,,ers and mission,, ith
re~pect to the cit) schoo l disirict parall el~ the DOI Commissioner's o,, n authorit) 0\ er Cit:,
agencie~ There i:, :.impl~ 11 l) mi~tahin g it the Special Commissioner i.~ the Commis:,ioner ol

ln, e:,tigc1tiun fo r the ci t) school district.
"-, um,:rutb oth.:r tc.,tual ..:L:mcnb llf f O I l t.:unlirm thi.:. c,rn..: lu:,iun. EO I l d,ics 1;,,t
pr(n idc an) management or cm::rsight rok k)r the DO! ( omniissioner: rnther. the Srecial
Commissioner need only "m.ike an annual report of his or her findings ... id. § 3(f). and slum:
copies of inH~stigatory reports ·'al the conclusion of [the] imestigation:· id. § 3(e). These
prO\ is ions confer n0 general superYisory authorit) on the DOI Commissioner: they make the
DOI Commissioner a passive observer to another oflicc·s activities. The same applies for the
Special C:ommissioner·s funding; EO l l makes no pro\ ision for DOI inrnh·ement in SCl's
budgeting. And the position·s 1992 title change - from '·Deputy Commissioner of lmestigation
for the City School District of New York" to .. the "Special Commissioner ofinvestigation forthe
New York City School District,'' see EO 34 § I - certainly did nothing to diminish the autonomy
of the position. If anything. by removing the ·'Deputy'· title and replacing it with the '·Special"
label. EO 3-l serves to reinforce the role·s independence from the DOI Commissioner. 71

Any of the above-referenced provisions \\'Ould, on their own. provide strong evidence
that the Special Commissioner position possessed a considerable amount of independence and
autonom) from all comers. But '·construed as a\\ hole" and with "its various sections ...
considered together and with reference to each other:· i\Iohil Oil Corp .. 48 N.Y.2d at 199. EO 11
le::n es no d,1ubt the Special Cummi :-,;:; ioner p0s ;;csscs broad independence from both the BOE
and DOI.
b.

The 1990 and 1991 BOE Resolutions

Uke EO 11. and \.Vith intentionally parallel language, the BOE's 1990 resolution contains
a multitude of textual indications that the Special Commissioner position holds substantial
72
investigative and decisional autonomy. But the BOE went further: under its 1990 resolution.
the Special Commissioner receives "all those powers of the [BOE] and the Chancellor \,hich are
necessar:, to conduct as complete an ill\ cstigation ... as ma:, be appropriate. including but n,Jt
limited to the po\\er to ... compel ... the production of documents"' and to "preside at or
conduct. .. hearings and im estigations ... The same resolutions also designates the Special
Commissioner .. ond such depuues as he or slit! shall designate .. as .. emplo)ees of the [BOE]
assigned as trial examiners \\ith authorit) ... to conduct investigations and hold hearings:· Al I
of these provisions \est broad authority in the person of the Special Commissioner.

-

The 1991 resolution adds a further Q]oss: (l) the ·' WHEREAs·· clause stating that the
Special Commissioner has .. detem1ined his organizational structure and management staffing" -·
a clear indication that EO 11 and the BOE"s l 990 resolution were intended to (and did) confer
th;i\ ;rnthoritj on the;> Sp,~cial rommi ssioner, nnt nor: anct ('.?.) the fin.ii "RESOI VEO .. ,la11-;r-,
\.\ hich pro, ides that the Special Commissioner has .. sole jurisdiction 0\ er all emplo;- ees \\ ithin
[his] office ... including but not limited 10 hiring and firing authorit). \\.hile the phrase "sole
jurisdiction" is not a legal tenn of art. it is entire!) clear in this context what it means - by la\\.
~

\\ e \\ere un.ible to locate'. an:, "kg.i,:;l .iti\e hiswr:, ·· 10r thi; p;micular ea;ictm::nt.
·1 he 1990 resol111io11 also confers upon the Sp~ cial Cornmis,i,.,ner additional polic:,-ma!-..ing and deliberntiYe
pcm ers Sci! Penultim.itc RE SOL \TD !st ating that ··,Ji,, /) ,'('Iii , C :, 111111i.11·[011t'r. in con sultation \\ith the Hoa rd and
the C'h:rncel lor. ;Jr, iii d c•1 ,•l,:fi r,-o,·,•dw,•s h ) ensure th e cffrcti\ ~ .ind time!:, impkmentatio n of thi., resoluti ,•11")
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,,n l: the S;,\?cial

<. l°'n111lt:,Si ,na ma:, L'\crci-,c th1: rarticu!:ir supen iso r: p1.w. \? r:, set fo rth in the
BOE r:::,uluti . n (rum<.:l). tL• hi r~. fir-:. Jn<l 5:l th •: SJL!ric~
.,l'.l ff! '> c, l .l.!. !\·,1j1!c 1

c,rscT~

\fir c·hc•!f. 15 '.'\.Y.~d 93. lJ7120I Oi.

2.

DOI's Actions Contravened EO 11 as amended and the BO£
Resolutions.

There is no dispute that DOI ha - attempted to transfonn SCI into a regular tG·s office.
one with the same relationship to DOI as the IG for an::, cit) agenc:,. Indeed. that \\ as one of the
key policy rationales underlying DOI" s proposed structural changes - to foster "parit::, ·· across
the IG positions and to regularize SCrs procedures ,,ith those of DOI. See s111wa at 67.
Whatever the merits of these changes from a policy rationale. the) are simply inconsistent\\ ith
EO I 1 and the corresponding BOE resolutions. Among other things:
•

DOI leadership's attempt to dictate a particular mission or set of imestigative
priorities is flatly inconsistent\\ ith the numerous pro\'isions in EO 11 and the 1990
BOE resolution conferring that discretion on the Special Commissioner. See suprn at
20.

•

Forcing the Special Commis$i{)ner into DOJ' s regular reporting. structure is
inconsistent,, ith EO 11 ( \\ hich rc4uire:i no more than an annual report to the
Commissioner him or herself) and imposes an umqmanted check on the Special
Commissioner's independence. See rnpra at 19.

•

DOl's attempts to: (l) direct the Special Commissioner to hire and fire staff: and (2)
use SC l's budget for broader DOI purposes 0\ er the Special Commissioner's
objection - even on a "temporary" basis - squan:l) contra\'enc the 1991 BOE
resolution conferring "sole jurisdiction .. for those matters on the Special
Commissioner. Those measures are also incompatible,, ith the Special
Commissioner·s broader autonom::-. sci! .,1111ra at 19.

•

DOI' s various attempts to --regularize·· SC I's procedures,, ith DOI' s are inconsistent
\\'ith the specific powers assigned to the Special Commissioner b) EO 11 and the
1990 BOE resolution . including the power to make referrals in his or her discretion.
suprn at 19. and the po\\er to issue and sign subpoenas. supra at 20.

And some changes that did not, iolate specific pro, is ions of EO 11 of the BOE resolutions
ne\ertheless gross!) contravened the spirit of the la,, - most notabl), DO I's direct ion that
Coleman 11 as not C1!IO\l'C!d to meet,, ith Chance ll or Farina,, ithout prior apprO\ al. Suprn at 47.

In short. DOI reduced the Special Commi ssioner rol e tu nothing more than an IG
erseeing ··Squad 11 :· an IG squad of DO!. That treatment\\ a~ not permissible under e.,i:>ting
la,\.

O\

3.

D()]'s .Justitic.1tio ns :\re l' n •.nailing.

0During thi: C\cnt:, dcscrihed in this ri:pon and throughout thi:.. in\cstigation. DUI
leadership has offered u \ ariet) ofjustification5 for the abO\ c-di:scribed changes at SC I The:;~
include the folio\\ ing: ( 1) that after ma) oral control\\ as instituted in 2002, DOI acquired
jurisdiction O\ er DOE through EO 16 as amended: {2) that EO 11 is ambiguous, and thus can be
reasonabl) (or at least plausibl)) read to allm, the Commissioner to do \\'hat he did: (3) that
regardless of\\ hat EO 11 or EO 16 sa) s, the Commissioner of Im estigation necessaril) rnjo) s
pO\\er mer the SCI as a result of his or her authority under the Cit) Charter: (4) that the BOE
resolutions are void. or at the \ery least. unimportant in the analysis; (5) that Condon and
Stancik·s autonom) \\as part of an .. informal understanding .. betwel!n those men and DOI, and
not required by the la\\; (6) that SC I's ddicient perfon11ance mandated immediate changes in the
office·s structure: and (7) that DOI \\'as .. open and notorious·· about its intentions to take over
SCI, such that there cannot have been any ··abuse·· of authority. We consider each of these
issues in turn .
a.

EO 16 and Mayoral Control.

Commissioner Peters testified that the onset of ··mayoral contro l.. in 2002 made EO 11
obsolete. and that he relied in part on this rationale in n:jecting the legal ad\ ice in Silkr" s
October t\kmo. Indeed. he and DOI staff offered a similar rationale during and after the ~larch
12 intervie\\ \\ ith Rashbaum of the Times: namely. that ··[o]ncc [DOE] became a mayoral
agency, EO I ! and EO 15 became redundant because EO 16 covers mayoral agencies ... and
requires the Commissioner of Investigation to appoint an IG over mayoral agencies:·
This explanation suffers from several nuterinl defects.
Fwsl. it relics on a false premise. EO l 6 as amended requires the Commissioner of
Im estigation to appoint an Inspector General for each ··cit:,. agenc: :· And DOE is simp l: not a
·•cit) agenc:-:· Rather. as described J11prn. the DOE is a label affo.ed to the \,orkings of the
Chancellor and the PEP - a legal!) distinct entit). The legal separateness of the DOE from the
Cit) has been comprehensive!) litigated and addressed. See supra at 14. Indeed. it is beyond
dispute that. at any moment, the State legislature can wipe out .. mayoral contror· and restore
governance of the City schools to their pre-2002 arrangement ( or something new). A
.. department'· that exists, if at all, at the pleasure of Albany is not a ·•city agency.. in an)
meaningful sense.

It does not appear that Commissioner Peters, Siller. or an) other decision makers al DOI
eYer acquainted themselns with the lega l particulars of the agenc: the:, sought to o\ersee. As
d iscussec.J abo\ e. as of \larch 2018 (and through the intcrvie\, s in this case). DOI senior staff
(includinu Commissioner Peters) \\ere no\ ,mare that the BOE \\as not. in fact. dissol\ed. but
continued in e\istence as the PEP. See jlipm at 61 .73 Nor \\as DO!'s senior staffm\are of the
·; Commissioner hters tcstifit:d 1hat nobod:- c,,u!d crcdibl: sa) that DO L is an)1hing other than a cit) agcnc). \\ ith
respec t. that is sirnpl:, not corrc.:t. For one thing. Fri<.'dman (DOE ·s GC ) tcstiti.:d preciscl:, that. For another. the
Corporation lounsd ro:gular\y 111ako:~ precise\ :, that argument in IJ\\ SUit s \\here both thi.! C!l) :.md the [)0[ or f3 0L
arc rurni.!d as dctcndunts .\c' t! .1111wa at 16. Cornmissiuna P<.!lcrs also tcsu tied that the lJOt. must be a cit) agcnc::,
b~·d1usc th~ Chanc<.!IL.-', funuionJll:, J,·ts :i; thc ··Co rn111i ,sioni:1·" of DOL (albeit\\ ith a difforent tit!\!) . This. too. i,
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•lhl:'r p..1ni1.u lJr, 111 ··1113:,,1rJ I c0ntr0 ! including th e d1: taih of the auth 1ri.-:inf .: ! 002 bil l t,,. h:,-..11
.i !-, ' L·0 nkrrd \ la: t 1 ral cnntr,, I n\ er the -.. c •\ und e,rr~-:- ,l ) ai: th,; r,zed DUI tn im e~tigate l 'l•:
SC.\. but said nothing alwut not ·s juri:,dicti on o, er the sc hot1b ,, rit large - n clt'nr negati\ e
implication about the state legislature·s intent to rr:tain the status quo). 7.1 \\'e appreciate that DOI
can and has acquired control O\er IG offices for non-cit> agencies. including NYCHA and HHC:
but DOI has done so exclusi, el: , ia consent from those entities. Absent consent from DOE. the
peculiarities regarding DOE "s structure are rele\ant and significant to e\aluating D01"s
authority. And the) became rdernnt for DOI. m the ,·e1-:i· latest. as of 1\·larch 14. 20 I 8. \\·hen - in
the exchanges kadtng up to Rashbaum's initial Times piece of 1\larch 16 - DO! \\US put on
notice in a \Cr} public manner that DOE had no interest in signing an !\·IOU. DOl"s continued
reliance on a surface-le\.el legal understanding of DOE"s status was simply not reasonable . See

also infra at 121.
Second. even if EO 16 obligated the Commissioner of Im estigation to appoint an lG for
DOE. that obligation would notjustif) an attempt to treat the Special Co111111issio11er as an
Inspector Gcnernl. The Commissioner of DOI undoubted I) can manage the City·s !Gs as he or
she sees fit. See supra at l 2. But as detailed at length in this report the Special Commissioner is
not an ··Inspector General, .. but rather a unique position a:,signed particular po\\ ers and
responsibilities under a separate body of la\\ . In other ,,ords. the fact that Commissioner Peters
might ha\e the po\,er to create a ne\\ office says nothing about his po\\er to unilateralt) alterthe
duties. responsibi lities. and powers of an existing one. lhat is panicularly true \\here. as here.
the ne\\ office was created irel/ ajier the unitat) JG system \\US alread) in place. It is also
undoubt~dly true that any newly formed DOE IG position ,,mild overlap with the Special
Commissioner's office, and that any such overlap would be inefficient. Blll any such
inefficiency would be pure!:, or the Co ~1missioner·s making. and pro, ided no basis to expand his
or her authorit) over a separate office. 7'

b.

DOI Claim: EO 11 Expressly Authorizes DOl's
O,ersight of the Special Commissioner's Office, or ls At
Least Ambiguous on the Question.

At various times and in various ways , DOI sen ior staff have offered interpretations of EO
11 that depart from the one we expressed above. In its strongest form, some at DOI have offered
the \·irn that EO 11 positively commands the DOI Commissioner to exerc ise direct oversight of
the Special Commissioner. This is essentially the position DOI took in Coleman's March 28
incorrect. L nlike the commi;sioncr of a mayora l agcn1::,.. the Chancdlor· s authorit:,.: (I) deri, es from State l,l\\ •
name!). the authorit) car~f\illy d~scribed and delimited by the Education La,,: and (2) coexists with that of the PEP.
,,hich has the authority to over;ee and appro\e th e Chancellor·s initial\\CS , make policies for the district (including
those relating to budgeting and procurement). and approve contracts. S, 2 \ Y. Educ. L. § 2590-g: if Cit: Chancr
~ ~ 385-89 ( de5cribing po,,ers of head, of ma) oral agencie;).
·,Indeed.the timing and natur:: of2002's amendment to EO 11 - \\hich \la:,or Bloombe rg promulgated aft,..r the
state had agreed to transf(.-r authorit; O\er the sc ho,, ls to him. but made M m.;-ntion at all of EO 16. 001. or th e
e\1ant Inspector General S) st._.m -· is particular!:,. rnrnp.:l li ng e\ idencc that EO 11 \135 not. in fa.:t. made r,:dundant
b; ··ma)oral control. ..
The Comm iss ioner' s position also ncces~aril:, im pl ies that. fr,1 111 2(;02 to 20 18. Comm issioner Rose Gill Hearn
and Commiss ioner Peters ,, ere derelict in their dutie; b:, not appointing an IG for DO!:. That is s1111pl; not a tenabk
111t~rpretation in light of th.: co untervailing factors.

qq

l:::rrnination ktt~r. UUI stafl ha\ ~ also made th~ more mod.::~t claim that l O 11 i.. a1 least
rn, oigu(~tb in sc\ er.ii rL·,pt:Lt . . :md s,, 2. rs:.1din f that it al\1),\ s f,ir dirc:..:-i m er,ight of SCI ti:, the
DOI Cumrni::,:.ivncr i, ,\ ithin th e r,rn g~· of rcrrni ,s ihk (•ut\.n111i:~. \\ c rt.:ject both t)f the,l'.
contentions.
c.

The Strong \'ie"

DOI officials ha\ e pointed to four pro\ isions in EO 11 itself that supposed!: authorizt:
D01's o,ersight of SCI.
I. l:O 11 's grant of hiring and firing authorit) to the DOI Commissioner, which (the
logic goes) implies the ability to supervise the Special Commissioner's day-to-day
duties.
2. Section 4(a) of EO 11, which provides that DOI .. shall provide whatever assistance
the Commissioner of Im estigation deems necessary and appropriate to enable the
Deputy Commissioner to carry out his or her responsibilities:· Coleman's March 28
termination letter ri:lied on both provisions for the proposition that Commissioner
Peters was entitled to direct Coleman as he saw fit.
3. Section 3(a)" s statement that the Special Commissioner shall "im estigatc complaints .
. . at the dire-::1ion of thi: Commissi~mer of Im estitwtion.'·
7
.i. t\ stra:, reference to EO 105 in Section 4(g). '
There are man:;.. man:, problems \\ ith this vie\\ of the la,,.
Fil'Sf, DOl"s focus on these pro, isions cannot be squared,, ith the primar) goal of
statutor) interpretation - to read a
as a\\ hole and to give effect to all of its parts. Supra at
95. Read as a whole, EO l I confers broad discretion and authority on the Special
Commissioner. DOJ's, ie,, of the 1.m ,,ould effecti,e l: eliminate the rote·s discretion and
autonom). and make each of those authorizing pro,isions empt). Accordingly. DO[·s vie,,
cannot be the right one.

la,,

That can be seen in spades as to the specific pro\ is ions DOI im okes. Start with Section
4(a). which DO1 reads to mean that the Commissioner can provide any ··assistance·' to the
Special Commissioner, including wholly unwanted or rejected ··assistance·· like being relegated
to the functional status of an inspector general. That reading is absurd on its face. but even if it
,,ere not. the context of EO l l and the go\'erning hm \\ould re,eal it to be wholly mcritless. For
one thing. Section 4(a) is housed in an O\'erall section 4 entitled ··Cooperation 1rith the [Special
Commissioner]" (emphasis added): each of the other subsections describe ,,ays in which
personnel related to BOE/DOE must coopcrnte \\ ith the Spec ial Commissioner and SCl's
ime st igations. The inescapable infere nce is that Section 4(a) authorizes the DOI Commissioner
to pro\ ideas much l'oopcmrive assistance\\ ith the Special Comm issioner as DOI deems prudent
- not an: other type . In contrast. the reading that DOI offers - that. in the guise of "assistance ...
the DOI Commissioner mo> dictate the tc>rms of hO\\ and,, hen the Specia l Commissioner
' · fnrnrni~ sinncr Pett?rs nrircd n fifth rele,;ir11 prt'I i, ion Se.: ti on 3(b) 11bich pro1ide~ that the Spec ial
fommis, icnc.: r ··sh,tl! e\ercisc th e p,rn ers conferred on a ncpm: 1~rim mi~si0nc r of!n,estigation b: Ch:irrer _:q of
th e Cit: (han ~r.. tha1 i, di;cu,;;<!d on pnge l 0--1 bi:1011
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pl.'il.n rrns in\e ~tigati()n:.-. rrnikt:s reforral .s . und o!lt'r:-. rec Prn mendn u·, n:.

\\ (,uld ~\\allc)\\ s~ct i('l'
in their cm iret~. ·1 h::it \\ oulJ be ,, i!dl) inconsi.:,tt.:'l'
\\ ith th,: goal l'f rcading the l.l\\ a:; a\\ hok and gi, in~ cflect t1., al l ih point:, . See :\lo/ik.2018
\\' L 3 14 7607. at *-L

:; ,,r LU I I anJ both l'f the BOE r::s0h1ti,ins

There is more . EO 11 contain:o u clear s101eme111 about the Special Commissioner's
respon ibilit) to report to D01- namel:, Section 3tl) pro\ ides that she "'shall make an annual
report of his or her findings ... The fact that EO 11 contains a specific reporting requirement
precludes an) reading that would imp!) a different one - particular!~ one as distinct and complex
as DO rs current organizational structure. See .•lire 1·. D'A/e.1smulro. 154 A.D.3d 932. 934 (2d
Dep't 2017) ('"'The tna:(im expressiu 1111i11s est exc/111·io alteri11.1 is applied in the construction or
the statutes, so that where a law expressly describes a panicular act ... to which it shall appl), an
irrefutable inference must be drawn that what is omitted or not included \\as intended to be
omitted or excluded···) (citing McKinney's Cons. L[ms of N.Y., Book I, Statutes§ 240)).
The same goes for DOI's contention that the Commissioner's power to ''hire and fire" the
Special Commissioner implies a degree of control mer her day-to-day duties. Initi ally, it is
untrue that EO 11 as amended confers any express po\\er on the DOI Commissioner to fire the
Special Commissioner: tv1ayor Bloomberg's 2002 EO 15 struck out the portion of the enactment
conferring that pcm·er. supra at ?.7. and DOl's persisknt failure to notice this hole in its legal
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theur) is perpkxing. But C\ en if the Commi ssioner had the pO\\Cr to hire and fire, those
powers could not create any i111plicd authority oHr the Special Commissioner that contra\ened
the express sco/JI! of her authority under EO 11 and the BOE resolutions. See Gnld1!11 \'. Koch.
-19 N.Y.2d 690. 69-l ( 1980); Sl'l' nl.w A11e. 15-l A.D.3d at 93-L n
Section 3(a)'s statement tha\ the Special Commi ssioner must undertake imestigations at
the DOI Commissioner' s "direction .. is equally una\·ailing. In the same breath, EO 11 also
pro\ ides that the Special Commissioner can undertake in, estigations .. upon his or her 0\\11
initiative ... An: reading of Section 3(a) that ne gates that .. 1nitiati\ e.. necessaril: fails. i\fore
important I) . the foct that the Commissioner can direct the: Special Commissioner to perform
im cstigations sa: s nothing ahout \\ hcther the: Commi ss iona can also tell the Special
Commissioner /1011, ll hen, and\\ ith H hw rl!!ati1·e priurit_1 to perform those inrestigations. This
can be seen by direct analogy to the Commissioner: Section 803(a) of the City Charter provides
that the Mayor and the Cit) Council ma) direct the Commissioner of Investigation to perform
Indeed, it is not clear that Commissioner Peters had legal autho rit: to terminate Col eman at all. :--;otabl:_- , the
recent!) enacted EO 32 does not contain a clear statem ent that the DOI Commi ssioner has the power to remo,e the
Special Commissioner, but rather states that the Special Commi ssioner ··ma) he remm ed onl~ \\ ith the consent of
the \la:or." But EO 15 "iped out an:- statutor:, authorit: for the Commissioner to r ~ 1110 1·t' the Special
Commissioner. and that po,, er exists no,, (if an:-" here) on!: b:, implication '-.one of the rele, ant \\ his1leblo,,cr
claim5 included an) a;sertion that Commi ssioner Pet.:r~ lach.:d th e authorit:, I\) terminate Coh:man. and so ,,c do nut
pass upon the issue But th..: qu..:sti on oh,ho has the leg al right to remo,e the Spe~ial Commissioner sh,1 uld be
made c\plicit as soo n as possibl e
The t,,o cas,:; cited in Coleman · s termination l~n.:r . .Ill/ 1 ,: at 8 I \\ Crc inappos itc: the:, ha, .: n,' bcarin~ on th..:
intef'l)retation of an e:--:ec ut i, :: cnactm.:n t lih<! EO l l lrH.kcd. the fac t th.it S ilkr on!:, a5l-.l'd hi s Dt:put:- GC for case
la11 supportin g 001' s r os iti o11 0 11 the n:11 d1_1 th,1 1 Co lcm,m wa;; to be li:rmi nated strc ngl:- suggcots th:.it DOI ,1a,
far ks; inten:sted in am:: rtai ning the lega l ments of 11, positic>n than in b:i d , iillrn g a leg nl rationale fo r a path 001
ho.d ch ,H: n t,1 tal-- r: r<.:gardie~s of its l;: gal it:

"i

IOI

111\ 6\ igativn:,. but the sug.g6tion that the \l:.i:,or ur Cit:, Counci i al s.o h,l\e tht? p{m er t,1 dirs:ct'. :,

1ntn wgc thn :,~ im e~tigation:,
equal !) ahsurJ.

\\L)u[ J

fail nt th e llr:,t ster.

1\11 )

cumrar: reaJing

or !-.O 11

i:i

Fina II), Section 4(g} of l~O 11 contains a reference tu an amendment to EO 16 specifically, it prO\ ides that ··[tlhe obligation to report information regarding corruption .. . to
the ISpecial I Commissioner shall be in addition to the reporting obligations imposed on Cit:
ofticers and employees to report such infonnation to [DOI] pursuant to lEO 105] ... In context.
the purpose of this subsection is ckar:
I. Sections 4(b) through 4(t) impose a \ariet) of reporting and cooperation requirements
on the BOE. the Chancellor, ··[e)ve0 officer or employee of the City School District
of the City of Ne\\ York,·· cmd employees and officers of the city. In othen\ords. for
matters within the Special Commissioner's jurisdiction, both BOE/DOE and City
employees must report schools-related \\ rongdoing to the Special Commissioner,
cooperate with SCl's investigations.
2. Section 4(g), then, makes clear that, in addition to\\ hate\ er reporting requirements
thej may have with respect to the Special Commissioner, City employees must also
10
report schools related \\rongdoing to DOI ~{it comes \\ithin the ambit of EO 105.
DOI could have no valid basis for belie\·ing that Section 4(g) - \\hich. read together with its
neighbors. imposes overlapping reporting obligations on some City emplo)ees, and nothing
more - had any effect on DOI's abilitj to control SCl.
Scr.:und, DO l's approach not onl) does, iolencc to EO 11 's text , it also ignores the
precdents interpreting EO 11, which cut against DOl" s position. for example. in Condon\'
!111er-Religio11s Fvund.for Cmty. Org., Inc., the State Supreme Court noted that ··SCI is the only
administrath·e investigator: body for the Cit1 School district." See 18 Misc , 3d 874. 880- 81
(Sup. Ct.) (emphasis added). affd. 51 A.D.3d 465. 856 \.Y .S.2d 620 (2008). That obser,ati on
\\ as based on the principles described abo\ c - namelj, that EO I I (like other executi, e
enactments) '·should be interpreted to give effect to all of its terms;· and "ll]anguage should not
be considered supernuous:· Id. The case la\\ is admittedly sparse, and of limited probati, e
va lue. 80 Nevertheless, it ex.ists; DOI appears to ha\'e accorded it no weight at all.

Third, DOI' s current interpretation of EO 11 is problematic because it is completely at
odds with the legal analysis contained in Siller's October ivlemo. See supra at 27. That memo is
· During his testimon~, Sill er see med um, illing to grasp thi s distinction in part because he had deemed DOE
ernplo:, ees to be City employees. They are not. S11pr,1 at 1.\

; Se . Cr111d•m 1· Sab,1t t?r, 113 A.D.3d 203, 20.\ ( l st Dep't 20 I 3) (''"-c" York Cit: 's Spt:cial Commiss ioner of
ln\CStigation for the ;(e\\ Yorh Cit) School District (SCI} \\J 5 established in 1990, as an arm of the Cit;,
Department of Inve stigation. It ha, imestigutor:, and subpoena po1\ er and reports the re sults of its imestigati on; tJ
the Department of Educati on ( DOE). which h~s the po\1 er to tal-.e di sc iplmar) action s against emp!o: ee; ... ): s,'t! id
at 206 (concludin g that ··SC! \\.JS es1an/isht:d os w1 i111·.,_rngmo1:i ho,(1 tu aid the DOE" (emphasis added)). see u/s,i
I lat rn n 1· Bd vJ /:due o/( it_\' .\ch. /Jis1. ()(,\ e 11 l tJ/'k. G., I F 3d 57 . 60 (2d C ir 20 l I) ("T he SL! pub li ci_:- i;sui.:d ib
n:pon. in aci.:ordance with its spet: ilic authorll~ t.i issue rep.ms of im i.: stigat1 ,1ns 1\hcrc it \\Ould b.: in th e best
111terc~t oftlt c s, h,Jol district.'" {citin g EO 11 t)
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11ot g()Spd. and a h.1" :,er j3 n,,, rrecluded frlin1 rt·\ isitin~ his or he r initial \ ic\\ of the l,l\\.
lncked. Silkr testified that his\ ie,,s e, oh eJ o, er tim e as n rc,ult ()f discu ss ions,, ith
t 0111111 i~sioner l\:rers. BLll it j:, al:,o th)t th i: c.:151;• that e, er) "kgal argument" · i:. \.'ntitkd tn eq u::il
\\eight. Some ··legal arguments·· are sancti onabl::, fri,olous. (/. J'ed. R. Ci,. P. 11. And the
record here reflects a transit ion from: (I} in October 2017, a holistic analysis that considered all
of EO 11 ·s pro\'i sions. including those that confrrred independence dccision~making authorit)
on the Special Commissioner. and in concert with the authorizing BOE resolutions; to (2) as of
\·larch 28.2018, a truncated EO l l analysis that wrenched a handful of provisions out of context
and entire!) ignored the BO E's rok in SCl' s creation. This is. to be clear, a massive downgrade
in quality of legal reasoning. , :\nd the fact that DO l's GC analyzed the hrn one way and -· after
being directed by the agency's leadership to move forward. adopted a different vie\, - creates a
powerful inference that the resulting legal analysis is compromised. 8 i

Fourth, Lambiase· s May 3, 2018 letter to DC AS - in \\ hich she proclaimed that the
Special Commissioner (and not the DOI Commissioner or her designees) possesses authorit) to
hire, fire, and oversee SCI employees, see s11pro at 87- creates a strong inference that DOI's
contrary representations in Coleman·s termination letter and during their inter\'iews in this
investigation \\ ere insincere. Lambiase. of course, sent the letterto DCAS at a time \\ hen .,he
\,as the Acting Special Commissioner: in other words. ,,·hen a DOI senior staffer stood in the
Special Commissioner's shoes. and thus \\·hen DOI had practical control 0\ er SCTs le, -:rs.
DO l's sudden realization in i\la) 2018 that the Special Commissioner did indeed possess broad
po,,ers to manage his or her own office is somewhat suspect. Taken together with all of the
other factors described above. it confinns the lack of merit in any \'iew that EO 11 provides for
DOI control over SCI.

cl.

The Weaker Vie"

In inter\'iews. DOI otT,cials ( including Commissioner Peters and Siller) also took a
different approach: name I). that EO 11 is at the vel) least ambiguous as to the question of DO l's
authorit:,.. such that multiple reasonable interpretations an: possible. We agree that l-.0 11 is not
necessaril) a model of draftsmanship. But statutor::, interpretation is not a beaut)- contest; I.ms
that could be clearer must ne\ ertheless be enforced according to the legislative or executive
intent. See N.Y. Stat. La\\ § 92 (McKinney). As discussed abo\'e, there is no question about
\\'hat EO l I \\'as intended to do, and so DO l's complaints about the skill,, ith which the
enactment \\as drafted are beside the point.
Even if EO 11 ,,ere ambiguous as to the question of SCT s autonom) and DO!'s
owrsight role. that ,,ould not assist DOI. An ambiguous statute is not a license to distort: to the
contrary. "[i]t is a cardinal principle of construction that. ' [iln case of doubt. or arnbiguit), in the
IO.\\ it is a ,,el!-!..nc1\, n rule that thc:- practical construction thai has been gi\ en to a la\\ b: those
charged with the dut::, of enforcing it ... takes on almost the force of judicial
interpretation:·· :\faller of Le:t:ue ,·. Boore/ of Educ. H11d1011 CiEy School Dis, .. 35 i\.Y.2d 27?..
;; Gi,en this contc.\t. it \\Ould ha, e been c: nical and disingenuous for Commissioncr Peters to defend hi; right to
make changes at SCI in com cr,ation I\ ith Spccial Com missioner l omlon in December :20 l 7 b: in\ ol-.ing hi, "'prctt:,
good I.J\I;- er ... Siller . .<ie1: SlljllO at 3:-. Commissioner Peters did 1101 recall ma\...ing the comment. but he did not de n:
111:il-.ing it. and agrct:d that it sound<!d li!-. c something he might ,a:,
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11/ .-lmhi:1 ., 1 1 ( 01111n ,; / f.J Ii. , 236 :\.D. 58. 61 (-+th Dcp·l I 932J).
I krc. there \\il:i one (and o i11: one) .. pracu<.:al cunstruct1 , n.. gi,en to H> \ I nnd the
corr1:sronding BOE resolutions for a reriod of nearl) 30 1ears that SCI \\U S an i11dcpendcnt l r·
at least quasi-autonomous in\ estigator bod). That cs tab Iished construction is, as a matter of la\\,
for more persuasive than the decades-later, strained interpretation offered b) the current DOI
administration.
1

That is not all. "So und principles of statutor~ interpretation general!~ require
examination of a statrne·s legislati\ e histor) and conte\t to detennine its meaning and scope:·
.\'e11· fork Stale Bonkers.•ls~ ·11 ,·. Albright. 38 N.Y.2d 430,434 (1975). The Gill Comm ission· s
report has alwa)S been understood as the im petus for EO 11. 8~ That n:port cuts tirml) against
DOI ·s current interpretation in multiple respects. See s111m1 at 17. Among other things, the Gill
Commission's n:port plainly envisions an office that is independent from both DOE, DOI. and
the t\fayor. See id. at 18. Like Si lier's October 2017 memo, the Gill Commission report is not
gospel; the drafters of EO 11 clearly deviated from the report· s recommendations in several kci
areas. But on several key questions - including wh) Mayor David Dinkins and the BOE might
have wanted to make SCI an office that was fully independent of both the school system and
DO I - the report pnn id<!s important guidance and context. S11pra at 18. The Gill Commission· s
report also e:,;,plains \\ hy EO l l prO\ ides that the Deputy Commissioner should .. exerc ise the
powers confem:d on a Dt:put~ Commissioner of lmcstigation b:, Chapter 34 of the Cit)
Charter," but does not say that the position is a ··Deputy" to the DOI Comm issioner - the ans,\er
being that the Gill Commission \\ anted the nm position to h,n e subpoena pO\\er and other
related authority. but did not \\ant the ne\\ position to ansm::r to the DOI Commissioner. See
supra at 18.
The longtime .. practical construction .. gi, en to EO 11 b) DOI and SCI and the particulars
the Gill Commission report \\'ere no secret to Commissioner Peters. To the extent that he
found EO l ! to be ambiguous. it\\ as improper f. r him to accord his ne\\ I) minted legal
interpretation controlling \\eight O\er near!: 30 )Cars of precedent and the a,ailable exp bnatnr:documents.

or

iii.

DOI Claim: The Cit) Charter Requires the Special
Commissioner to Report to the DOI Commissioner.

During an inter. iC\\. Commissioner Peters ad\anced an argument that did not appear in
Coleman's termination letter. Name!). Commissioner Peters asserted that EO 11 m11.\·r be read to
rennit him to control the da:--to-da) acti\ itie~ of the Special Commissioner bt:cause it ,,ould
otherwise be inconsistent \\·ith the Cit:, Charter nnd thus in\'ulid. Commi5sioncr Peters relied on
Chapter 34, \\ hich go\ erris OOl and pro\ ide s that .. [t]he commissioner ma1 appoint l\\O
deputies. either of,, horn ma). subjecr to the dirernon of'rhe com111issioner. conduct or preside at
an~ inYestigntions authorized by this chapter... Cit:, Charter§ 802: see also id. § 807 {pro\'iding
that the commissioner has\ eto po\\er O\ er !G s at cit: agencies and .. shall promulgate standurds
,- Si:c supra at 19: Sc.! u!so Abb,:- Goodnough. " Ed\\ard Srnnci h. ;--.C\\ 't o r\... Cit} Schools ln\e stigator. Die5 ai -I i ."'
\ l l i111 ,.; S. '.\ lar I:;. 2002 ("\ Ir Stan~ih's of!i c..: \\ :JS created in I990 3 S an outgro\\th of the Gill Commissi on. \1 hich
\\ as appointc:d durin g the Koch administrati on to itl\ esti ga tc patron age . p,:,!iti,s and corruption in the schoo l S} stem
The commission co ncluded th at the board 's in\ estig ati, e arm \\ as remmi scent of the Ke} st0ne hops.' pers uadin g
\l a,:or Da1id '- Dinhins tu create th~ indcp..:n d.:nt i1n i.!st1g.ator's pi.'st.•·,

I 0-l

I c nJuct ,rnd shal l moni t,'r an d e, alunt~ the acti\ itie~ ot inspect.-, rs general in the agencies L
.i,sur.? un ifl'rmi t) c,f ac ti, it: \.) th;; m.. l. Commi ,<; i , ner Peters ab(' pointed w Ch,lptt'r -t9. \\ hicl·
'-onfrr~ upon head:, of department:.. broad po\, ers to ~upen isi.: deputies and organ ize ci t) onice:,.
See Cit: Charter§ 110 I (a)(prO\ iding that ··[a]n) head of a department established b) this
charter ma) appoint. and at pleasure. remO\ e so man) deputies as maj be pro\ ided for b) l.rn
and determine their relati\'e rank . .. und. e;1.cep1 as othern ise prm icled b: la\\. shall assign to
them their duties .. ).

\\'e credit Commissioner Peters' concern abou t adhering to background legal principles.
But nothing in EO 11 as amended is ob,·iousl) inconsistent \\ ith the Cit) Charter. SJ And e\ en if
it ,,ere. the proper --remedy.. would not be for DOI to ignore EO 11 and assert plenary control
over SCI.
Initially, the elements of the City Charter on which Commissioner Peters relies Chapters 34 and 49 - describe the Commissioner of Investigation's pO\\ ers over ••inspectors
general .. and ··deputies."' But since at least 1992. the Special Commissioner has not been. as a
legal matter, a ··deputJ ·· of DO I. 8 ~ And the Special Commissioner has ne, er been an .. inspector
genera l:· So. on their face. these prO\ isions do not apply.
hen if the: did appl),. most of the rele, ant prO\ is ions of the Cit,:- Charter,, ould not bar
an arrangement under \\'hich the Special Commissioner retained autonom: from the
Commissioner. For example:
•

Section 110 I (a} prO\ ides that the Comm issioner (the head of a cit) department) ma)
.. assign ... duties .. to hi s deputies .. C.\'Ct!/Jl c1s 01ht'n1 isc 1wv,·ided b_1 /mr .. (emphasis
added) . EO 11 and the BOE resolutions do provide othen, ise - .. by law:· the) confer
substantial independence and autonom) on the Special Commissioner. S111,rn at 18.

•

The same goes for Section l l 02(a). \\ hich pro\ ide s that. ··[a1n: head of an
administration or a department established b: this chartr:r. to 1h.· l'Xh' /11 to \1 hich t!it•
orga11i:atio11 of the ad111i11im·utio11 or de1111rl111t>111 /.\ 1101 J'l't'.,cribed hy lm1. shall b::-,
instrum ent in writing filed in the agency organize the administration or department
into such divisions. bureaus or offices and make such assignments of po\\ers and
duties among them, and from time to time change such organization or assignments.
as the head of the administration or department ma) consider ad\'isable·· (emphasis
added). The BOE· s 1991 resolution. among other sources, recognized the creation of
an ··Office of the [Special] Commissioner of ln\'estigat ion for the 1'e,, York Cit::-,

;, To the c,1en1 that Commissiuner Peters expressed concern about EO 1 I ·s inconsisten c~ \\ith EO 16 as amended .
\\C do not \·ie\\ this as a problem; rather. the later-in-time enactment of EO 11
at a time \\hen the IG S) stem and
the Commissioner' s super. isol} role \\ ,b \\Cll-~no\\'n to the \ la> or - demonstrates that EO 11 intended to create a
position that fell 011;sidc' the IG S)St<:m :\nd nothing about the 2002 ad\ent d "ma:oral cu ntr,1I.. \,arrant, r:.!\i ; itin g
that questi on. panicu\arl: giH:n \la;or Bloomberg" s 20ll2 amendment of EO 11 short I;, after the state agr.,ed to
gr,mt him thill control S11pl'a at 23.
;, h,r that matter. l:O 11 (origin al!:. and us ame nded }docs not actu;il\) sa; that th e ·Dcput;, Commissioner of
lm cstigation for the '-e\1 Yor~ Cit:, School Disrrk t" is ~ "dep uty" to the Commis;;ioncr of In\ cst igation <:;,'<" su1•1,;
3t I 9

--; chuol Di;:;trict. .. and c(1 nfrrred ··~ok j uri.sdic tio11·· en er the , rg ani7,Hf t)n ol that ofii~C'
1111 th~ Spe~i,!l C;-immi 1.~ion,.:r Su1nu al 22 .
1

1hese prn \ is ions of the Cit: Charter clear!) contemplatt.! e.\ceptions to the genera\ rule that the
head of a cit:, department controls all matter~\\ ithin the depanment. SCI is one such except ion .
Commissioner Peters also pointed to \\hat he\ ie,,ed as a particularly important conl1ict
b..:l\\een EO 11 and the Cit} Charter. Name!): Section 3(6) of EO 11 attemp1s to gi\e the
Special Commissioner '"the pm\crs conferred on a Deputy Commissioner of Investigation b)
Chapter 3-l of the City Charter:· including subpoena authority. In tum, Chapter 34 of the City
Charter e,pressly pro\'ides that the Commissioner of Im estigation·s deputies are ··subject to the
direction of the commissioner:· Commissioner Peters reasoned that, to the ex.tent that EO 11
seeks to give the Special Commissioner the powers of a DOI Deputy Commissioner without the
concomitant obligation to follow DOI's .. direction;· EO 11 is ultra \'ires because Chapter 34 of
the Charter delimits the Mayor's authorit) to confer subpoena power, and the t\'1ayor lacks any
independent basis under the City Charter to confer such po\\ er. Thus, Commissioner Peters
concluded, by analogizing to the principal of constitutional a, oidance, EO 11 11111st be interpreted
so that the Specia l Commissioner is indeed ··subject to the direction or· the 001
Commissioner. 85
This argument fails for a host of reason:,.
Firs/. it is yet another example of statutor1 cherr)-picking . Read as a \\ hole, I::O 11
unambiguously accords the Special Commissioner operational autonomy from the DOI
Commissioner. Supra at 19. There is no way to hannonize Commissioner Peters' suggested
reading of Section 3(b) of EO 11 \\ith the rest or the enactment - not least of which that the
section is manifestly intended to confer 111ore p0\\er on the Special Commissioner. not less .
Accordingly. and for the reasons discussed abO\e. Commissioner Pi:tcrs' proposed interpreti,e
. I unpersuame.·
. s~
methods are s11np)
;• Commi5s ioner Peters appears 10 h,l\C ad,anced a similar point during an April -1. 2018 comersation \\ith Jo ,h
Gondelrnan of the Dail) i\ews; the notes of that meeting indicate that Commissioner Peters responded to a question
from Gondelman about EO 11 b) stating '·[a]n EO can't gi\e )OU subpoena auth[oril:].'"
' ~ Commissioner Peters testilied that the drafters of rO l l \\ OU!d h,l\ e understood that the Cit) Charter. and in
particular Chapter 3-l ·s limits on tht: po,\ers of the DOI ·s Commissioner's deputies. limited their abilit) to make SCI
an independent office:
1·111 assuming the_1 sit du1, 11 and said
look
in our pufect irorld 11 e \\ 011/d c1w11e thiJ
i11depemfent e/l{ir.1 1hm \I 011 /d be the IG for the school .s;i .Ht!111 Bt11 ll'C don ·1 hun! the abiltty ro do
t/11.Jt l:>eca11se He doll ·1 11 ,.mt 10 pass the lt!gislarion and the \fa,1 or lrus 110 abili(\ / ri crt!i.Jli! such a
thing h_\ e.tL'Clllirt! order so lt!t ·s do a cm11pro111is.• 11 t! II issue an execwirt! ord<'r thlll tt!lls !hi!
Cu111111issio11t!r of Ed11ca1io11 w appoi111 a dep11r_1 11 ho H iii do chis II e 'fl g11.1Sy ir up with a fancy . .
. title and wir!t as m11cl1 ... l1111guage s11ggesri11g ... importance - more i111porta11ce t/1u11 the
regular ru11-of-tlte-111ill !Gas we ca11, b111 it ca11 't be a perfect .rnl11rio11 beca11se the person has ro
he a d1!p11ty co111111issio11 1'r, hecu11se othendse thL'Y can't enjoy the poh·ers. And ifthi!_\ /um: w f, ,,
o dt1p11t_1 co111111issio112r. th..:11 it Jim 10 co11jnmr II it/, tht! Clwrtl'r and th e' Charter Sl(\ s that. 011.·
d?f'llt_t co111111i~sio11t!rs a ri! appni111,·d /->_1 th.: Co1 ,;111i,sio11,,,. or!n rL'Sl ig at inn ,111d 11t o 1hm 1!;,•_1 111',
su~iL'Ct to 1!,,1 ro,11111is Yi •1 11i!1 \ dir., tion 'i, . d;;.;1 ~1 nn 011<' /,·1:! "hoe rt'I g.:ts rliisjnb i;· ,111hjec11
th,· dli,'( 1io11 or //1c•, 1n1111iVito11..: , ni 001 /:>e, ·;1w, ilr,-' , h.11N1 ~u_,s h, 01 ,h i'. 11;hit•,·1 to 1k
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SeuJJI(/. e, en if''- ~ U'-S llmeJ that there \\3S n legal infi nnit:, in Section 3(b) of I< l I l
•. that \la:, d Di nl-. in" i. uulJ n,lt. c 01bi::.tcn t \\ itll the ( it:- C h:.i rte r. gi\,: the Spc1.ia!
l L1mrni::.s1 ,111er .. the p,.., ,,c r~ conferred 1•11 al >cput~ l ommis-, in ncr of lm estigation· cn1</

nperationa! independence from DOI - that would not impron DO l's argument. For one thing.
Commissioner Peters conceded at his inten irn that any legal infirmit: in EO 11 ,,ould not
authorize him to take unilateral "curati\e·· action. To the contrar;-. on multiple occasions
throughout his inten ie\\ \\ith the undersigned. Commissioner Peters stressed that he \\OU!d be
obliged tofollu11· 011 illegal exccmfre e11act111em. and indeed could be terminated for failing to do
so. I-le first made this point in the context of explaining \,·hy he bclie\ed Coleman·s arguments
about EO 11 had not been properly ad\'anced:
What lioppened is 1 .wid to her m·er rhe course of two meetings - "Gor ii, go1 yuu
don't like this, bur I 'rn made the decision, here's the 1rny ire 're gonna go. " And
she said, in rhe firs/ meeting. she said '-Okay. " In rhe second meeting, she said lo
me · "1\'o, I won '1 compZir. I ll'on 't take direcrion from Andrew Bnmsden. l 1t 011 'l
do rhe syslemic cases. 1 won't you k1101r. I 1ril/ 1101 agree to be super\"ised by
Andrew Bn111sde11. 1 ll'OII 't take direcrion. ·· And she got fired, 1101 for re/ling me
sl,e disa,r,.ri·eed 1ri1h my rie1rs of the /all'. She got fired jiJr rnyi11g "/ ain '£ gonna do
. . . ~7

If.

l k tht:n rt:itt!ratr:J tht! pnint ,, ith ri.:spect
C1 r tht: instant contra, ers):

l,)

EO 32. promulgat~d b~ l\·ln) or de Blasio in the \\ ake

Peters : fr ·s.funny because there is a memo rhal my stajf wrote afier he -· !he
Mayor amended the \\'hole thing 10 say tho£ I could only appoinl and remu\·e wilh
his permission. And, I {IC/I/ally had my SU!ff look (II this and my s1ajf 11ro1e me a
legal 111e1110 co11cl11di11g lh(ll rhar /)}'OVision is almost asrnredly \'Oid os in \'iolmion
of !ht' Charra. 1\'011 ·. as a practical matter. 1 said publically 1rhe11 he issued this
that I /J/o1111ed 10 rn11111lr II irh 1he e.n 'C/111\'L' orda

clir<!cthm of thr.: ( u111111issio11<!r of l.>0/ bw we·u ,:in• it some gussied-11p lu11guuge und.. 11 ,d /
1,11/, I rhi11/.:. ii II as S11sa11 Shr.:pard II hv H 011/d haw! bt?e11 tht? DOI Commissioner. 11"l10 pid,s Ed
Srancil... mu( 1rt! ·11 sort of sa., lO ha " Gii t! this p<?rson II id;> h,1rrl, "

( Emphasis added ) \\'hil e irnaginathe, this interpretation is untenable . The Gill Commission clear!) thought that
the \la1or could a,\ard Deput: Commissioner-le\cl pO\\ers tu others ,,ithout the strin gs of DOI oversight: indeed.
the Gi!I Commiss ion bel ie, ed that the) thcmseh cs had b~en granted that precise freedom. S111n-a at 18. And the
record betra: s no indication that an) bod: at Dot thought otl1t"!n, ise either in the moment or in the decad.:s th,ll
follCJ\\ed, during ,,hich Special Commissioners exercised Chapkr 3-l po\\'ers without accepting direction from the
DOI Commissioner - until Commissioner Peters decided that hi: \\anted to take over SC I. S11p1c.1 at 2\-2-t \\ hit.:
C0mmissioner Peters noted that DOI has ah\a! s considered the Special Commissioner to be one of the t\10
--d.:puries"' prmided for in Chapter 3-t : (I) there is no indication that the drafters of EO I l 1\oul<l ha,e l...110\\ n or
anti cipated that. and (2) e, en if the~ had. the:- clear\~ did not consider it an impediment to creating an independent
o ffice As for Commissioner Peters' reference to "gussied-up language :· this presumabl:- refers to the numerous
prO\ i,ion s in EO 11 accord ing the Spec ial Commissioner broad ill\ estigator;, authorit~ and discreti on. The notion
th.11 EO 11 ·s drafters included those pro, isions /.:.1 w11 ing rlwr rhe_1 1, i'lt.! iilt.!/f<1 / is as il logical a, it i,; unsupponi;:d
,. 1 he ri;:~01d doe 5 not rd1.:ct that Co\em:in said an:- ut tho,c th111g, in th,: "scc0nd mee ting ...
1-Hl
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c, ..:r. .'lt.!, sur11.1

..it

£11,oul thij uiic'. Let ·.1 ju_,/ r,1t... 1hu,c· /U,'fi 1n hl , u.1
/;()/e 1/ung cfL,un 1h,, wr or Ii hcl/ t' \'L'I' - 101, l't' 110 11 gomg
ro go oui a11d,fi1ufyn11r.1c(fo Iii:'\\ (.\j,cciol Co111mi11io11a}
Pe1er.1·: Righr.
Question: rim/ you go find [a11 e.,perienced candidnte.J. And he ·s like ·-real,, 1/ii.1
is greal, I 1rn11/d Ion! to rn111e back as the /Si1eciu/ Co111111is,<,iu11er}. "Right.''
Peters: [Laugh.1}
Q11esrio11: Su1111ds great. and then, you go. in compliance ll'ilh the 11e1r executfl·e
order, and you say "He)' Bill. great nell's.' /Candidote} i1· coming back and 1
ira111 him to be the nell' /Special Commissioner]." And he soys ":\'o. "
Peters: Righi.
Question: And you ·re like. Holy Cow! 1 can·, - my lall'yer says that this;,., - this
nell' executive order is BS.
Peters: Right.
Question: And you say, '·Hey, Mayor de Blasio. I think that you are abusing your
authority right now hy h111>osing this illegal exec111ive orde1· on me. "
Peters: Mmm hmm. Right.
Question: Coulcl he fire yuu?
Peters: Hare I hired [Ccmdidarej or han· Jj11sr said rhm 10 him :)
Q11e.\'tio11: Xo , ih<! fame has njJened 1'011 hc11·<! 1w111l.!d o gu_, 1 ·111 nor thi., i.rn ·1
jllsl conceplllal righf. I 111ea11. 1his is reul.
Peters: Right. 1 go ...
Question: fou 're gvt [Condidate} there and he ·.s there - he 's reru(t' to start work
and de Blasio says "No , Under the executive order. 1 0111 telling you you can "t do
r;)1 1t'jfin11 · Ukm.

ht

.1 .1a_i

1/wr _1 011

11

e/1.

h 1n1

1/iis

11

1hat."

Peters : Right.
Question.· And you go and say "fou're ob using your pm1 er•··· execl/lffe order
and f 'm blowing the il'histle 011 you. " Could he.fll'e you'>
Peters.· At that point? 1\'o, 110. Bw that ·snot \\'/wt she did 1( I then .,nid ··Thi., (1
a BS thing and J 'm going to go hire him a11_\'li·a.1· ... Then he couldjirc me hecome
1·111 mm being in.rnbordi11are. Bw. if 1 say ta him. "Mr. .\foyor, I think you'1·t!
u•rong. A11d J 'm g a11na tell Ritchie Torres that I 1hi11k you ·re \\'/'011g and see if the
City Council ll'ill pass legislation" ...
Question: Mmm h111111.
Peters: Thm 's ... I can do that . ... B111 if! say to him ill say ro him . .. fou
kno.r, I'm hiring [Candidate} an_nrny because I think this is crnp " ···
Question: Here ·s the papenrork . .

Peters: Yeah. here ·s the paperll'ork l'111 gPfling re<1dy ro s11bmir. 1\0. he co11/djire
me jar thar
Questio11. Okay.
Peters : And tha1 ·.\ wh_L ..
Question: I think it 's J11s1 f11rrher dumr the chain. hut.\ eoh.
Peter., : A11d rhct{ ·s 11'!1.r - by the 11·ay - 11·he11 the 11e11s11a1x'l's off rn/!cd and S[lid
"Are you go1111afof!01r rlris '.' " E1·en though nr rhe rime Igor 1he que.11io11. I
alreac(r k11C'1r that Ir 11J\' i1111 wo11c'r, 1 said "{o/ f cm1n l' 11 L' 1ri/lf )//m1 rhc
CXC'L' III il·t,

unh!r. ..
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t ·nmmi ,, 1() n-: r Peters' argument'> about the s1.1rr1."'scd c1.1nll1ct h('\\\ecn I· <l 11 and the Ci1:
l ha rt1:r arc.: thu :.. b) hi~ 0\\ 1: .11.cuunt. irrek, ant. L\ en if he: \\ e,e right thut \ la) or Dinkin s
lacked the rl)\\ er to gi\ e the Special Commissioner the po,,er~ of a DUI deput) commis~ioner
\\ ithout the requi site strings attached. and that EO 11 was on shak: legal ground. Commissioner
Peters' f.)\\ll testirnon::, establishes that he \,·ou\d still be bound to folio\, EO I I (and. ironicall:,.
that his failure to do so \\·ould amount to an abuse of authorit) }.
There is a separate problem with Commissioner Peters' argument. E\ en if Section 3(6) oi
EO 11 \\ ere lega\l:, suspect, the .. remed:, .. ,,ou!d not be for the DOI Commissioner to step in.
Rath..::r. to the e:,.tent that Section 3(6) ofEO 11 conflicts ,,ith Chapter 3-t of the Cit:, Charter. the
proper legal step would be to strike that section from the la\\ - in other ,,ords. to conclude that
the Special Commissioner lacks the "powers of a Deput::, Commissioner of ln,cstigation under
Chapter 3-t ... 811 In that scenario, the Special Commissioner \\Ould ha,e a diminished array of
im estigator) powers - \\ hatever he or she retained from the 8OE resolutions and otherwise and might have to request assistance from D01 (or from local courts) on a more regular basis.
But that ,. not an automatic assumption of authorit) by the DOI Commissioner •- would be the
proper nc\t step.

it appears that. e\ en absent the "pO\\ ers or a Deput:, Commissioner of lnvestigati o
under Chapter 34:· the Special Commissioner\\ ould retain a broad arrn:, of im cs ti gator)
authorit:. including the po\\ er to issue subpoenas. As mentioned abo\e. the 1990 BOE
resolution conferred upon the Special Commissioner all "imestigator) powers conferred on the
Board of Education by the Education La,,. the City Charter. or an) other la\\:· Suprn at 21.
And Chapter 20 of the City Charter. addressing "Education." express!) confers a wide range of
im estigator: authorit: and powers on the BOE:
'-: ,He ;

lBOE] ma) in\·estigatt.:. of its own motion or othern isc either in the board orb) a
committee of its O\\n body. an: subject of,,hich it has cognizance or over which
it has legal control. including the conduct of an: of its members or emp!o:, ees or
those of an) local school board: andji1r rhe 11w·po.1e o(s11d1 1m·estigatio11. such
board or its president. or committee or its chaim1an. shall /um! and may exercise
all the powers which a board of education has or may exercise in the case of a
trial under the Edurntion Lall' or the Civil Practice Lem and Rules.

Cit) Charter§ 526 (emphasis added). The CPLR. in turn. pro,ide s that "an: member of a board
... authorized b:, la\\ to hear. try or detennine a matter or to do any other act. in an official
capacit;-. in relation to,, hich proof ma) be taken" is authorizt:d to issue subpoenas without a
court order. See CPLR § 2302(a). Thus. the Cit: Charter expressly grants the BOE the po,,er to
issue subpoenas and compel the attendance of\\ itnesses - and the BO [ transferred those
inH:stigator: po,\ers to the Special Commio;sioner. He or she \, ou!d thus appear to ha,e
subpoena authorit) and other related po\\ers b) dint of the Cit: Charter regardless of whether
Section 3(6) of EO l l is or \\US \alid. It is true. of course. that DOI and SCI traditionall::,
understood the Special Commissioner to be exerci<;ing irl\estigatN ) autl10rit) pursuant to EO 11
and. b:, association. Chapter 34: for e.\ample. SC l' s subroenas h,.I\ e ah, a:, s im oked EO I l. and
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not S1:ction 526 of the Cit;- Charter. the LduL atiun L,m. or th i: BOL r1:soluti-i11::,. But th.it
u·.idition::i! understanding pruci!eded fr,1m th.: a~sumptio n that FU l ! · s conferral of broad
indqJendence and Chapter 3-t p0\, crs 011 the Spec ial Commissioncr \\ as consistent \\ ith the Cit)
Charter. If that assumption\\ arrants re, isiting. so too does the scope and exen: ise of the Special
Commissione r's powers pursuant to Chapter 20. 89
Third, Commissioner Peters' interpretation of EO l I and the Cit) Charter fails as a
justification for this particular rt:organization. Eun if were true that Commissioner Peters'
po,,er to direct his ··deputies .. trumped all other la\\S and statements to the contrnr).
Comm issioner Peters did not actual!: name Coleman a .. deput~ ·· - he named her the .. Special
Commissioner" and tried to treat her as an "Inspector General." And Commissioner Peters
intentional!) did 1101 accord Coleman the p0\\ers of a ··deputy" of DOI. Rather, one of
Commissioner Peters' first acts upon asserting control over SCI \\as to rescind Coleman's abi lit,>
to issue subpoenas without others· approval. See su1wo at 4-L As such, Commissioner Peters'
po\,·er to direct '·deputies .. is of no moment here - he did not appoint Coleman as a "deputy" in
name or function.

ln short. while Commissioner Peters' observations about a potential inconsistency
bel\\een the City Charter and EO l l are fair enough. his conclusions as to implications of that
inconsistency were unwarranted. Section 3(6) of EO I I could not. does not. and \\as not
intended to swa llO\\ the remainder of the enactment. ·1 o the e,tcnt that Commissioner Peters ha,
questions about EO 11 ·s comportment\\ ith the Cit: Charter. his recourse. or course. is to raise
those concerns \\ith the Mayor or lhe Cit) Council.

iY.

DOJ Claim: The BOE Resolutions Are Void or Unimportant to
the Analysis.

During the interriew process, numerous DOI ,, itnesses questioned,, hether the 1990 and
1991 BOE resolutions \\ere still\ alid. Some affirmative!: stated that the resolutions ,,ere 1w1
\ a!id. We find these concerns to be misplaced. and to be offered for dubious reasons.
To start. most or the DOI witnesses· obsen at ions proceeded from the premise that the
BOE no longer existed. As explained throughout this report, that is not true - the BOE still
exists, operating as the PEP, pursuant to the Education Law and the PEP·s bylaws. Supra at 15.
Indeed, absent further action from the state legislature, the BOEJPEP will re-assume control over
the dty schools next summer. Supra at 15. In short. th e BOE \Cr) much still exists. Whether
the BOE resolutions survived the 2002 Education L,rn amendme nts is a separate question. but
DO I ne\ er e, en got there.

1

Si:ction 526 ·s assig nment of investigator;, autll\Jrit::, \1.1 the: BOE must be r\?.id against th<2 2002 amendment s to the
Education Lrn. 1 hat bill established that the BOE "sh.i ll e\crcisi: no e\ccuti\c pO\\Cr .ind perfonn no e.,~cut i\ e or
ad ministrati\(: functions." ~. Y. Educ. La\\§ 2590-g. and trnn sfcrred the BOE '~ pcl\lcr m a;s ign trial c.\am in ers and
conduct in\ cstigati ons to the Chance llor. Id ; 2590- h. But that does not affc.:t the analjsis The sa me la\1 al so
pr\11 ided that the Chance llor is a member of the: BOE. id ~ 2590-b. so the Chanccll◊r app.i rl:'nt!:, inheritt:d the c1t:- ·s
~rnnt of rn1 .:stigator;, authorit:, to the BOE under Section 326 b:- op..:rnt1un of IG11 And the ! 990 BOE reso luti on
nprcs~l:- ga\c the Spec ial Commi ss ion.:r all ot the l hanccllor· s irl\c ,;t igat:,r) p,111 crs a• \1 ciL S11rra at 2 l l hi s
,c:c ,ion oftLc: Chart::r cou:J. nf cour~~ - bt: str.:arniici:d to mul-..e th<: grn m rd 111\ cqq;a tvr:, aut horit) more plain

\km: hriudl:. it i:, tr,, ubl ing that nt·ibd: tin the DOI senior s1,dTnrreared to be fa mil;Jr
,, ith the gc'\\ cn'a nce framc1q 1rh. of the orgnnization that DOI rror0 sed to 0\ er-.ce. Cl r bothered lt)
rc sear.:h the issue. ·1 o th..: contrar). DOI senior staff appnrcntl) frlt rnmfo nabk rel: ing on their
su rface-k,el understanding of the DOE's rok and orerations. Altemati\·el), DOI senior staff
proceeded as if the mere positing of .. questions·· about the rnlidity of the BOE regulations
justified ignoring them entire\). Such an approach is entitled to no deference whntsoe,er.
Siller"s testimony on this issue \\as particularly alanning:

.<1'i/!er. fou said, you /.:,um. did 111.1 rhinking cha11gl.'. and like .10111eo11u .\11gge:,ted
ii might hore been rhe Commissioner-· 11·elf du thost! hoard resolutions . . . are
they still even in e_ffect? Ami the Board uf Educmion doesn ·, ei·en exi.H anymore.
And so 1 don 'r k11011 the ansH'el' to that. Maybe: So, ii ·s really like, this is really
like a lirtle bit of a gray area.
Question: But yoll clar{fr that gray area at some point. don't you?
Question: The questiv11 of 1rhether or not the Board of Ed11cutio11 is still in
exisrence is cm o~jectil'e question. riglu?
Siller: 1 oss11111e so, bw my 1111dersw11di11g is rhm they don ·1

Siller: So whether those resolwio11s are s1ill in e_(fi!ct is . .. I don·, know the
a11s1rer to it.
(Jue.Hion: f/ml'(lrd Friedman . ..
Siller: Hmrnrd Friedman seems to rhink the\' are.
(Juestion: There. he 1rn11ld he o really good 0111/writ_l'. right'.)
Siller: I guess he 1ro11ld. l ·,,, not saying he ·s ll'rong. I mean. 11 hen C()fporotion .,.1
wkes m·er Corporation B. o/1 (~(Corporutiun A's dehts and ohligatiom rnn:1
onT. So ifi1 ·s like !hill. sure. I mean. I don ·1 b1m1· enough obol!l the dt!toils <!/
mayoral control. you Jmmr. 1rhe1her 1rn., that all rnidt!d out:> I guess ii \rn.111 ·1.
(J11estio11: CJka_1•.
Siller: But ire hnd11 't really drilled dU\1'11 011 it rlwt detail.

Respectfully. this tcstimon) e,·idences careless (at best) thinking. As of October 2017. Silkr
knew and wrote that the BOE resolutions were clearly inconsistent\\ ith DOl"s new plan for SCI.
Yet Siller's testimony was that, after the Commissioner raised a question about the resolutions·
sun·ival, DO! clernted no meaningful attention to that question. Among other things, DOI did
not research the issue itself, and did not ask for assistance from DOE or the La\, Department in
assessing the matter. Later. as of t\·larch 12.2018. Siller learned from Friedman that DOE did
suspect that the BOE resolutions \\ere still in effect. or that the question \\·as at least close
enough to consult the Lrn Department. But it does not appear that DOI credited Friedman·s
, ie\\S (e,en though DOI hod relied on Friedman·s oral comments e:--tens i,cl;, ,,hen the:
percei,ed him to he ta\...ing a position that supportd DOl J. Friedman testified as follo,,s:
Then! ore o lot cf nlcl things 11ri1te11 in the Ad[minisrroti\·cj Code ond the Chorter
rouse other examples rhar ac111ully ,re. 111eo11i11g rhe Lr111 Depar1me111. don't think
are act110/ly e_{(ectin! m1_1·111ore. For. you knmr. rhe /)(/.\sage nf time or chcmge~ in
other lmrs or things like that . .·Ind !found [the I 991 [ff)£ re1·0/win11] o firth
rn11fi1si11g. e1·u11011lw1 poi111. 1rhere I had11 ·, done as 11n1c/1 tl1111king 011 ii ... I

ceuoi11/_1 could 1·e,1d t/1(

11

ord\ ullil re cog11,:e fh(lf

rhe 11 tird ,

ll l 'i't inl 1•l hf1 r,·n1

11,1rng,rt111h OIIL [oi !)()/ .,I L h i 11d1 \ ~1 ~' huer/ J 11 u,n ·, / 'thlill't "' 1ht1i /lt1/ ifi
rhut tht' nghr m11,1 er 11 u1 · ) C/' 11 ,\ 111cun11\'/l' l1f .\'rn1. 1/w r .1 111_1 011i11io11 IJ111
11 llh

leading illfo that (om·er.1,uio11 ll'irli Siller. I thought 1 mighr !i(m.! a com·asario11
1ri1h the Lmr !Jeparlment and ire might dc:fre imo ir and ire 111ight.fi11d that . . .
mayb<! 1101 . Maybe the old n:so{lwio11} 1rns ,·e.Higiol

r riedman · s conclusions are consistent \\ ith our research on the matter.

But the point is •research ,, us done . Siller and DOI closed their co\ lecti\ e e) cs and attempted to\\ ish the BOl-.
resolutions away.
ln short, so far as the record ref1ects , the BOE's 1990 and 1991 resolutions are still good
l,rn. yet DOI went out of its \\'a) to avoid learning ,, hether that was the case. That decision
smach.s of indifference to the gO\eming law. and thus amounts to an abuse of authority.
Y.

DOI Cla im: St:rncik and Condon's Autonomy Arose O ut of a
"Special" or "Informal Arrangement.,,

During the intervie,\ process. \arious members of the DOI senior staff asserted that the
indcpendence enjoyed by Condon and Stanci~ \\U S part of an .. in fo nnal understanding .. bct,,ecn
those men and DOI. and not required b) the la\\. \\'e found these obscn at ions unpersuasi\'e.
A 11 but one of the \\'itnesses \\ ho testified to that effect lacked firsthand kno,, ledge about any
such .. informal" arrangement. Those obsen ations are also inconsistent,, ith the record. ,,hich
shows Condon res isting several attempts by DOI to assert direct contro l o\'cr SC I from 2014 to
20 17. Supra at 24. If an)thing. the .. informal'· relationship ran in the other direction: Condon
testifi ed that he regularly updated Commissioner Gill Heam about major pending SC I
il1\cstigations even though he had no lega l obligation to do so.
Commissioner Peters did not deny that Condon· s ,·ie,, of EO 11 \\ as one in \\ hich SC I
,, as accorded substantial autonom:. Ho\\ e\ er. Commissioner Peters testified that during a
meeting,, ith Condon in the fall of 2017. Condon conceded that Peters .. had the lega l authorit) ··
to reshape the oflice as Commissioner Peters sa \\ fit. Supra at 35. \\'e do not put much, if an;.
weight on this alleged statement b.1 Condon for se, era! reasons: (I) Condon denied making it:
(2) the comment. if made. was made on the e\'e of Condon·s retirement, and in the same
con versation in\\ hich Condon urged Commiss ion er Peters not to reorgan ize SCI; and (3) the
comment is not consistent\"- ith Condon's prior actions.\\ hich strongly indicate his belief that the
Spec ial Commissioner did hil\ e the right to resist reshaping of SC I. Si!e .\ll/J/ 'a al 35 (recounting
incidents) .
In the end. EO 11 and the BOE resolutions are formal I: source of the Spec ial
Commissioner's autonom:,: the contrar: assert ion ::, made during thi s in, estigat ion lad.
fo undation and cred ibilit:, .

, 1.

DOI Claim: The Takeo, er of SCI \\·as ,Justitictl on the Ground
of Expedience.

'\umerous members of DOI senior staff testified that the changes at SC I ,,ere justifo::d
because the> \\ere much needed. Indeed, the DOI witnesses \\ere generally in agreement about
the\\ isdom of the polic'.' rationale for bringing SCI into the DOI fold. For example, numerous
\\ itnesses decried the lac!-- of financial im estigators and auditors at SCI: First Deput) Brm ner
pointed out that the Gill Commission·s report express!) called for the new office to pursue such
financial im estigations. and that SCI had not done so for man_:. )ears.

E\ en if,, e were to full'.' credit these concerns. ,, e do not accept that an) need for
changes at SCI justified ignoring the law during the interim. Whether DOI should run SCI is a
distinct question from whether DOI has the authori(\' to run SCI. Attempts by DOI witnesses to
conflate the two questions\\ ere neither persuasive nor helpful to DOI' s cause.
Yii.

DOI Claim: DOI Was "Open and Notorious" About lts
Takeo\er of SCI.

Commissioner Peters and other members of DO l's kadership testifi,;:d that DO l's
decision to take over SCI could not ha,e been an "abuse of authority .. because DOI informed all
rek, ant stakeholders and the public about its plans, and recei\ ed no complaints. Commissioner
Peters pointed in panicular to four rele\ant disclosures:

I. The fact that the ne\\ DOI organizational chart - shm,ing SCI as "Squad 11" - \\as
posted public!) on DOrs ,,ebsite as of January 2018.
2. The Februar) 20 meeting involving Commissioner Peters, First Deput) Rrovner.
Deput:, t\fa) or Fuleihan. and Corporation Counsel Carter in \\ hich DOI' s ne,\
organizational chart \\a-:; discus~ed.
3. Commissioner Peters' discussion of DO l's ne\-\ organizational chart -- including its
assumption of direct control 0\ er SCI - "ith a group of Cit) Councilmembers on
:--·larch I-L2018
-L Commissioner Peters' testimon) before the Cit) Council on ;,..,1arch 26. 2018.
Though he did not specificall) mention it during his intenie\\. Commissioner Peters' March 2.
2018 email lo Dean Fuleihan regarding the funding of the CISO pos ition is al so rele\ ant to thi s
issue. Suprn at 58.
\\'t: agree that these disclosures demonstrate that DOI ,, as not tr) ing to hide the bottomline result of its actions. But all of these epi sode s share a notabk feature - 1'1e) inrnf\·cd 110
d1sl'11ssio11 ufDOJ "s actual legal authori(_\ for iI.!i ac1iom. That mah.e s the di sc losure s all hut

irrt>le\ ant for current purposes.

Firsr. Commissi oner Peter:, po:,iteJ that. if an ,:. of tht> Ci t) oflicia b \\ ith ,, hom he sp\',1--e
in h:bruar:,. and i\·larch 20 I 8 tho ught there \\ as n legal problem \\ ith DO 1· s pro r osed scheme.
the:,. \\c:re fr ee to sa:- so. But\\ e do not put much ~tock in thi s poinL f::.O 11 and the BO E
rt>5()\uti,,n ~ pro\ ide the k~ <.1 ! frame\, ork for SCI. hut the:, are decack s-o ld nu thorit : . and ohsc uri;>

at that.~' \\ e d\, not thin 1' it ri::J:;;onahle l,) U:,sume that m1_1 of th e- rc k\ ant indi\ idual:-; incluJin~
( orpnrution ( ounsel - \\ nuld ha\ c had an: \\ orking familiarit: ,, ith the h.1,, gu\ eming SC I .it
the time that Commiss ioner Pt:ters spoke \\ ith them . As such.,, e do not thin!-, it is reasonable 1,,
assume that ilf1) of the li steners \\Ou!d ha, e had an) basis to kno,, ab,)ut an) potwtial legal
issues ,,ith DOl's actions. much less comp lain about them in the moment. 9 ' That \\Ould be
particularl) true if the listeners thought that DOl"s exercise ofauthorit) O\er SCI made sense as
a matter of policy. as some of them no doubt did.
Second. for related reasons. we find the four disclosures mentioned abo\'e to be
material I) incomplete - at least insofar as DOI proffers them as e\'idence of its good faith. After
all. b) mid-October 20 17 , DOJ's senior staff \,as on notice that there \\'ould be serious question ~
about the legal it) of their takeover of SCI. B:, mid-March 2018, the Times had written about that
\·ery matter. Yet DOI never flagged the issue of EO 11 and DOI' s lega l authority to o\ersee SC I
to the Mayor or the City Council. That is not transparency by any standard.

The point becomes especially clear\\ hen considering the full context of the relernnt
exchanges. By all accounts. Commissioner Peters' February 20 meeting with Fuleihan and
Carter was a general-purpose meeting to brief Fuleihan about DO1's o\'era\l portfolio; again. b:,
al l accounts. ·'SCI" was not mentioned. and only a passing reference to "the !G for DOE" ta
heretofore nonexi stent position) or a close reading of DO l' s ne\\ organizational chan \\ Ould ha, t
tipped off Carter or Fuleihan as to the presence of an) changes at SCI (or iln) legal issues
surround ing those changes). And Commissioner Peters and First De put) Bro\ ner ne\ er
mentioned. for example, that thej had reached out to DOE for a rvtOU. Fulcihan and Carter
testified •· and we ,H!ree - that this cxchang•e did not suf!icientl) put City Hall "on notice" of the
9,
scope and nature of the changes DOI had made at SCI. Commi ssioner Peters' i\·larch 26 council testimon:, a!s0 contained se\ era! statements that
\\ ere at the\ erj least like!) to be misunderstood.
•

Commissioner Peters claimed on se\eral occasions that SCI \\..lS ··also kno,,n as the
Inspector General for the Department of In, esti gat ion:· That\\ as technical I) true. but

w For examp le. Brovner testified that she had not fooh: ed at EO 11 until th e fall of 20 17. and has never looh: ed at the

BOE resolution~. Corporation Counsel Carter testified that he \\US not familiar 1\ it h EO 11 or the BOE reso lutions
as of Fcbruar;o 20 . 2018. E\en Friedman (DOE" s GC} testitit:d that he had not done much dccp thinking about the
sur. i\al of1he BOE rc~olutiom until miJ-\!m:!12018.
' Brovnt!r stated at one point during her inter,ie11 that .. \\' e met 11 ith the! First Dep ut:, :-...la;- or and Corp Counsel and
[Peters] said ·This is \\hat I'm doing· and the) said ·fine :·· To the e,xtcnt that this testimon: 1,as meant to suggest
that either Fuleihan or Carter affimiutivel; blessed DOI· s takeo\ er of SCI. the testimon; was inconsisten t \\ ith
Commissioner Peters' note regarding the meet ing and the testirnon: of all other ,, itnesscs. and ,1 e did not find it
pcrsuasi,.:
,: \\' e find DO1" s co ntrnf) rep resentations to be unpers uasiH . For e\amph:, a set of prepared talking point s for an
Apri l -L 20 18 discuss ion 11ith the D,1il_\ .\'c>11 s editori:il board contai ned the follo1\ing mod.. exchange - ··13_ \\'ns
Cit~ Hall :rn a re of the rcorgan izalion of DO I? Did : ou blindside them ,, ith this'! That is not accurate \\ c had
a comcrsat ion ,1ith Ci t: Hall about the nc11 n:porting structure in latc-Fcbrual). The) ,1crc full: U\\:Jre.·· Putting
aside the dubious framing of th e i,;s u..: a~ a ··reorgan izati on of DOI."' this lalh:in g po int obscure s the fo-:.t that the
rebruar:, 20 con\c:r5:ition 1\ us not primaril) or e1en broad I) about tbe ab$orplion of SC i. and addressed the man er
ohliqud:, ifat all.

cliJd the fa ct thnt SC l \\ as ··!-_mmn·· in t!wt mann t·r l1 nl: \\ ithin tht..' hnlls 0f DOI. l ht'
n0, elt~ of the ··l(i for DOF'" hr:inding and its incon sis tenc:- \\ ith the go, eming e\ecu i\ e
enactment \\as ob\ io usl: rde\ ant information: Commi ssioner Peters did not pro, ide it.
•

At several points. Commissioner Peters testified that SCI ··had alway s reported to 001:·
That too\\ as technical!) true 1 but it\\ as material!) misleading. As Commissioner Peters
accepted at his inter\ iew, Special Commissioners Stancik and Condon had a ,·ery
different reporting obligation to DOI than the one Commissioner Pt'ters had imposed on
Coleman, and it \\as the 11e11· structure that ,,as causing the problem , Saying that '·SCI
has ah\ays reported to Dor· was a too-slick-by-half talking point designed to obsrnre the
nature of the dispute rather than address it: this testimon) \\'as a mark against the
Commissioner, not one for him.

•

Commissioner Peters responded to a question about the nature of the dispute between
DOI and DO E b) agreeing that he was ··not clear·· about the nature of DOE's concern,
testif)ing that ··at no time has an)one from [DOE] contacted me or anyone on m) staff to
object to an::1hing we· re doing:· That\\ as note\ en technicall) true; on March 12, 2018,
Ho\,ard Friedman called Siller and told him that DOE objected to signing the February
2~ confirmation letter regarding the scope 0f DOl"s authorit: O\ er SC I absent further
action from the PEP. Commissioner Pders \\aS aware of that interaction. In an:: e\ent.
by framing his response to the question as one regarding whether DOE had ··objected 10
\\hat {DOI was] doing:· Commissioner Peters again obscured the nature of DOE"s point
- that changes to the go\ eming Im, \\ere required for DOI to do\\ hat it wanted to do.
and those changes had not yet been implemented.

1-inall), Commissioner Peters' i\larch 2 email to Fuleihan regarding the use of the C lSO position
,, as problematic for similar reasons. The email obliquely referred to the legalit:, of DO!'s use of
DOE funds as follo\\S: ··While DOI and DOE General Counsels ha\'e pre, iousl) discussed the
fact that the lines are funded b:: DOE but operate, like all lG lines. at DOl"s discretion I bclie,c
it is important that this onl:, be a temporar) rather than permanent solution:· This statement. lil--e
others to the Cit:, Council. intentional!::, conOated DOl"s authorit:, O\er ··iG lines·· ,,ith its
authority mer SCl"s budget. And to the extent that the email implied that Ho\,ard Friedman had
agreed that SCI lines operated ··at DO I's discretion,'· that \\as both inaccurate 93 and legal I)

,·- \\ hile 1h,: point ,,as not crit11.:a' to the outcomi: of our im estigation. \1 e concluded that Sillt:r' s recollection about
the substance of his Januat) 26, 20 ! 8 comersation \\ith Friedman
both in the moment. as reported lo
Commissioner Peters and others at DOI, and during Siller·s intcrvie,, with the undt:rsigned - was not whol!)
accurate. ln other \\·ords. we credit Friedman·s testimon::, that he did 11 ,,1 offer tht! rh'11 that SCI emplo_wes llt!r'-'
{)()/ employ:!i:S or 1h01 DOI controlled SCI. and that Siller"s contra() recollection (and 5tat~ments to others
con, e~ ing that \iC\I) 1,erc 11rong. \\'e rea~h that conclusion bec:ause. ( I) Fri edm ,in· s 1ersion is consistenl \\ith
\1hat Friedman told Schlachct in I· ebruar) :20 18, as documented b) Schlachet. and 11 ith Friedman· s own notes. (2)
Siller· s notes sho11 that Friedman repeated!) opined that the areas of the draft :-.IOL co1ering the relationship
b.::twecn DOI and SCI ,, ere '"bet11ccn DOI - scr· w rnmcnt-:; that cannot be reconciled 11 ith Si!kr"s rl.iim that
Friedman had affirmatiHI: blessed DOl"s co ntrol O\er SCI: (3) it is undisp uted that Friedman told Sill er on the
\larch 12 call that the issue of1\ho managed SCI \1as ·"b,m1een DOi and SCL" and so it is also lih.ei: (parti cu lar!)
gi1 en Silb" s notes) that Fricdrn:m had offered the same Yit.!1\5 in fanuar~. and ( ➔ J considering ail of the rde, ~nt
fac1, 1 r,. in.:luding the re s pe-:ti H ' im-:en ti\\.·, Fri<:dnian· • te ; tim0n~ ah,1ut the cal l \1 as m0re crcdibk tha n Sillcr·s

irrc:lc, l.lnt. Rat h.::r. the p~rson \\ ith .. ~ tile juri~diction .. U \ er SCTs budget - Cld em.ln
l'1 h\,.:l:teJ 10 th e rroroseJ CISU line. f h,H rather r\.'k ,ant tac1 diJ m)t ma~c: it im,l the email

ha.J

rhird. we find the Februar) 27, 2018 email exchange bemeen Commiss ioner Peters and
Siller, supro at 57, to cut strong!) against the notion that DOI \\US ··open and notorious .. about
\\ hut it knrn to be the questionable legal underpinnings of its position. To recap. immediate!:,
af1er Commissioner Peters had a ·'harsh.. and "brusque·· meeting\\ ith Coleman regarding her
obligation to follm, D01"s imposed reporting structure. Commissioner Peters drafted a proposed
email to Fuleihan and Farina. cop) ing Carter, that \\Ould ha\ e im itcd them to weigh in on
\\ hether changes to EO 11 were required. Siller responded b: questioning \\hether it \\as a good
idt.?a lo send the emaiL given the potential that others in Cit) gm emmenl might decline to agree
to D01's proposed changes. Supra at 57. The email was never sent. Instead, two days later,
Commissioner Peters \\rote an internal memo to file about the meeting with Fuleihan and Carter,
Cornmiss[oner Peters explained this episode as follows:

Pcrers: There ·s a hig di.fferencl! het11·ce11 - I don't belien.> that either Carmen 01·
Dean 1ro11ld have 01· could have ever l!Oirmatively said ta me ''You may 1101 do
this·· heca11se the /mi· says I can. But I can certainly see thl'//1 refusing to . .
Question: Blt.>s.\.
Pel('l's: !3less it. and then you ·re /1;1Ji irirh - I se11[dj thi1· to them and either they
don't respond or they respond H'ith, you k1101r. let ·s han' a meeting and 1he11 we
end up in, you knmt', 111011/hs of meetings. And .10 [Siller 's} point. 1l'hich l think
H'as wise, and I think 11·c did11 't send - I believe we didn't send the email - 11·as.
nobody's gonna H'l'ite you a thing saying you cm1 ·1 do it beca11se you \·e got the
right to do ii. Bw 011 the other hand, people nre 1101 partic11larly anxious to make
your l((e easier so 1hnt 1111/ikezi• -- it ·s easy to reji1se w hless something: its hard
to ,1(/irmati1·e(r say yoll can '1 do it when I hm·e the right to do it. Which is - that
H'Ollld have ...
Q11es1io11: Could I re-imerpret thm as being (( you just do it. rhc likelihood of
nobot(\' ohjecting is preuy high. Bw if you ask them to bless ii in. e.ssentia!/_1. in
11·,-i1i11g on the email. they're less like(r to extend 1he111selves to h(/\'i11g some
acco1111tabilityfor whnl it is thm you 're doing'.;
Peters: Sa id better than I did.
Question: Okay. hut that's 1101 because - that's c1 li11111a11 natw·e thing rather than
a legal analysis. right:-1
Peters: realz.

It is regrettable th:it Sill er misunderstood and or merstated the results of his call \\ ith Friedman. Among other
things. Si ller·s inacc urate report \1as repeated!) relied upon b) DOI senior staff in their con\Crsations l\tth Coleman
and Sch lachet. 1\hich ( l) appeared to h,ne engendered an um,arranted sen5e of securit) about th..: merit s of DO!"s
legal pos ition and ( 2 ) further eroded the trust het\\ een DOI and Coleman Schlachet ■■I Si llt:r·s O\ crstatemcnt
also resu lted in Cumm is~ ion er Peters making inaccurate representation s to third panics. including to Deput:, \la)or
Fulcihan ( in the \ lurch 2. 201 8 ema il reg.i.rding the C! SO funding issue. St?c' s11pru at 59) and to Rashb.ium !t also
.ippcars 1<1 lu1 e c:iused DOI to incorrect!,:- p.::rcei\ e DOl: ·s public state1m.·11t to R.ashbaum a; ha, ing b~c:11 ;i
rl! 1-:r~a· · ,)fits past pos11i,1n . 11 hi.:!1 it 11as not ((,r at kast nut to th.: e\tc nt p..:rc..:iH'c.l b) DOI).

'=}11e,11 ,,11

/ 111ea11 11h11 .\ ('ann en

l·aJ'li'w domg ls sht· go nnu s1ur1 nad111g lh L'
\ 1111 th1 11k ~ht' \ ,s.:011110 !.;'.' I dcn111 mul d,1 o /11/i

[( J, und t"l°Ll'l'!hin~ hh• !hli 1 l,1
dn/1do1,11011 1'11\ i\\11, _'>
l'eter:i: So, UCarmt.'11 Fori1ia l'i:(1/ly 11ee,bl w deal thi.1, shf! ·s 011 her \\ u_\ 011! the
door. ,rhich is - she'd hm·e her GC say "H1wt 's this all ahow?" 13111 1 ah.10/11rel,,
agree 1/int - No. ( 'armen - cause frankly. my gue.'i'i i1· Carmen did11 't really core I

mean they irould all jusr ass11111t! that [DOI} 1101 he i11rnh·ed irirh the school
sys1e111 . cw,se irho needs a more acrivisl /G. but 11eirher ore they prepared ro say
you can't do it. because rl1t:y k11m1 11 ·e cm1
Question: That's rhe pal'l I'm hm·ing I mean that ·s just ,rhy this su11nds really
good.for you, but ell the swne time, 1'111 having a hard lime 1111derstandi11g i1. Like,
H'hy should I beliei·e thm 1hey belie,·e you can? . . . The issue of "Because they
know ire ca11." that 'sjust spec11lati11g. right?
it's speculating 1rith n k1101rledge th(I[ i/'
Peters: res. It ·s speculating with
the.i 're going to say 110 - saying nothing is emy like ignoring a11 email ...
Que.won: I{..} 11orhf11g .. .
I'erers: Okay. saying nothing i.1 ea.\) . Reji,sing to sign something is easy. Uke that
wkes no - hut for them ro ({fjirmatively f)llf in wriring. He objecl to your doing this
hernuse. they either hm·e to fill olll the "hecause ·· and rhm "hernuse" hos lo
hm·e huEh /ego/. polic_\ . and 11ol11h·ul f11,1ith-oti(JJ1
\\ c take no position on \Vhether or not it\\ ould ha\ e been good politics for Commissiona Pt:ters
to gi\ e Cit) Hall and Corporation Counsel a chance to weigh in on the need for changes to EO
1 I. But it unquestionably \\ould have been consistent\\ ith a desire lo be upji-0111 about 001's
ne\, approach to managing SCI. Commissioner Peters instead chose a different path. one that
put the burden on City Hall and others to identify and complain about the legal issues. \\'hate\ er
else it \\US. that option \\as not the '"open and notorious" one. i\·!oreO\er. there is good reason to
thin\.. that if had Commissioner Peters sent the proposed Februar;. 27 email - \\hich contained
numerous questionable or a1 least notable statements 9J - it \\ ould ha\ e dra\, n a response from
others in Cit: go\ cmment. In other \\Ords. had he sent it. Commissioner Peters' ema il \\ould
ho\ e \ er) lihel: raised red nags. and prompted others in cit: go\ emment to take a look at the
legal issues. He did not, and so the} did not.
In conclusion. for all the abo\e-described reasons. \\e find that 001's unilateral
assumption of authorit) o,cr SCI constituted a clear\ iolation of the gO\ ern ing law. and thus an
"abuse of authorit:, ·· for purposes of the \\'histleblo\,er I.a\\.

·" For one thing. EO 11 did not require the DOI Comm iss ioner "to appoint a Special /)qm1_1 Commiss1011d·
{empliasis added) as Commissioner Peters stated. much le,s an: obli gation to appoint an;one "to ;e nc as the lG for
DOE." for anothcr. Commissioner Peters· statement that he did not bel1cH: 1ha1 there \1u, "a need to amend EO 11
gin:n recognit ion that the person entrusted \1ith this 11ork 11 ill be common!~ \abded the in spec tor General rather
than Spec ial Comm iss ioner" made no sense on multiple lc\Cls. It \1us simp l: not 1rue that .. the person entrusted
11ith thi s 11orJ..." 11 ou ld be "common!:·· J...1101111 as an !G. both StanciJ... and Condon had been "k no1\n .. as the .. Spec ial
Comm ission~r.. for decade s \lorcO\cr. th:c "comm0n lab..:ling.. or !he pos ition had 1::: 1: littl e. if an:,thing. to dt>
"nh the potential need for !.::gal amendm ents

C.

Coleman and Schlachet Rcasonahl~ Belic,ed That lJOI'~ Action ~
Constituted an Abuse of Authorit~.

r\cn ifDOl"s tah.cO\erof SC! ,,as not actual!: an "abuse ofauthori1~.-- the reci,rd
demonstrates that Coleman and Schlachet reasonably belie, edit to be so.

At the outset, the record contains SQJTie evidence that cuts against the reasonableness of
Coleman and Schlachet's belief: specificall::,. the "notice .. the) recei\ed during their intervie\\S
for their respccth e positions. As described above. Commissioner Peters. First Depul) Bro, ner.
and others testified that Coleman ,,as put fully on notice during her multiple job inter\ ie,,·s that
DOl intended to treat SCI like an Iff s office. The same goes for Schlachet. who ,,as apparent!)
eager to combine SCI,, ith DOI at the time he interviewed forthe First Deputy role; among other
things, Associate Commissioner Michael Healy memorialized that Schlachet explained his
.. desire to fold SCI into DOJ and the man) ad\'antagcs - and chalh:nges ~ in doing so:· Supra at
34.

Both Coleman and Schlachet denied having been put on notice of DOl"s intentions to
treat SCI like an lG squad. Supra at 32-3 6. \\'e find their denials to be largely unpersuasive, and
\\c dre\\ negati\e inferences about their credibility as a result. But ,,e ultimately conclude that
\\ hether Coleman and Schlachet \\ere put .. on notice" of DO J's intentions b) December 2017 is
unimportant for se\eral reasons. As ,,ith Deput) i\ la)or Fukihan. Corporati on Counsel. and the
Cit) Council. ,,e do not expect that Coleman and Schlachet \\ere necessari!) familiar with the
ins and outs of EO l I and the relevant BOE resolutions at the time the) were put "on notice:·
Put simply. unless and until Coleman or Schlachet \\ ere a\\are of the surrounding legal
framework and the full sweep of DOl"s plans. the) could not ha\'e fully appreciated that DO l's
actions \\Cre lega l\) problematic. Therl! is thlls nothing surprising or troublin g abo ut Coleman
and Sc hlachet developing tha1 belief bet\\een Januar: and i'v\arch of 20 l 8.
Another factor supporting the reasonableness of that position is Sch lachet' s
understanding that a rvtOU \\ith DOE \\as in the process of being executed :
Question.· Okay. Su this idea thm cm MOU H m in th£! 1rnrks 11·as being
com1111111icated to you by whom!
Schlachet: A number of sources. I 111ea11. 1 think --1 do recall [Brornerj brought it
11p during this sort qf imerim paiod ll'hen I ·- before I was ofj1cia//y in the spot
ond 11'hen I 11·as told I H·ould be geuing the spur. During rhm time. uh yeah, ire'//
ha\·e it 11 orked out, {Sill1:1} i:-, 11 orki11g ir 0111 ll'ith [Fried111a11}.
Question.· Did she ever discuss II ith yo11 the pwpose o( the MOU as it re luted tu
the /ego! fi·a111e1rork?
Sch!oclwr · .\'o. Ir 1, 11sjl/\r -- 111ro 1 rnrt 0{1111denwod /1\ going ro he -- th ere 1ri//
be! an .\JOU

Schlachet· s be li ef that DOE intended to acqui~sce in the proposed changes at SCI \\Ould ha, e
mit igated an:, doubt s about the legalit:, of DOl's actions. at least for a time. 1\lorco\er, the
record rdl ech that n major inciting incident for Coleman and Sch lachet was DC>rs Febru;.ir;, 7.
2018 indi t:nti on that it planned to tal--e ::i SC I lin e for the C!SO po:~ ition. Roth Coleman and

~:H:hbchet testified. anJ the record rdlects. that the:- immediate!: \ irned thi s prorc1 sal as
improper nh\ i,1lbl: ~ .1 and that it ... pu rre d them t1, rect n, ider the legal rrorrict: nl D( Ji ,
tul-..ell\ a. \\ e agree that th~ Cl SO i:>s ue \\lb or' the t)-pe and nature that \\ ould cau s::: an objt.: 1. \i \ t.'
person ( including t\\0 l.m ::,ers) to look more deep!:,. into the surrounding legal frame,,ork ·
particularly Coleman. ,,ho reasonably belie,ed herself to be personal!) respon sible for ensuring
that the SC I budget \\ as used in a proper\\ a:-.
Ho\,e\ er. e\ en if \\e assumed that Coleman and Schlachet believed at one time that
DOl's takeo\'erof SC! ,,as legally acceptable. that is not dispositiH. To the contrar),. the record
as a \\'hole amp!:, demonstrates that a reasonable person in Coleman and Schlachet's position
could ha\'e \'ie,,ed DO rs actions as an abuse of authorit).
The law. As should be clear from this report, ,,e think it would have been reasonable to
conclude that the go\erning la\\ did not authorize DO1's actions. That conclusion cou ld have
been based not onl 1 on the text of EO 11 and the BOE resolutions themselves, but also the
unbroken decades of precedent e,·idencing S(Ts autotom). See passim.
Other indici:i of abuse of authority. We conclude that Commissioner Peters and First

Deputy Brovner each made statements to Coleman and Schlachet in februar) 2018 that \\Ould
have caused a reasonable listener to either doubt their fidelity to the la,, or to question their
credibi!it:,. on the rde, ant legal issues.
On Februarj 2 1. during a conversation\\ ith Sch lachet and Runko, Bro\ ner commented
that ··jf \\C really \\ant to go to the Mayor to official!) change the unit"s title and all. the: will but
for no\\ it's going to stay the ,,a) it is:· 9 j This statement evidences DOI leadership's
understanding that there was potential I:, a need to "'go to the Ma)or to official change the unit's
title and a11:· which DOI had not done. One interpretation ofBro\ner's comments is that DOI
leadership hn(:\\ that lO 11 conflicted\\ ith the changes made at SCI but \\as indifferent to the
conflict: this interpretation plain!) ,,ould ha\ e connoted about a potential abuse of authorit).
Another interpretation of BrO\ ner·s comments is that it would have been eas 1 for DOI to obtain
the ~fa)or·s formal approval of DOl's realignment of SCI. This interpretation. though. \,ould
ha\ e cast considerable doubt on Bro\ ner's credibilit) . After all. one of the reasons that
Commissioner Peters and First Deput) Bramer had decided 1101 to seek an amendment to EO 11
\\as because they understood that political tensions bet\\een DOI and Cit) Hall \\ould ha\e. at
the very least significant!) complicated that process. Sch!achet \\ as well ,mare of those
tensions: as he testified, .. it's well understood in my office the battle ... bct\\ee n the iv1a;-or and
the DOI commissioner. that they"re not particularl) buddies an) longer. and this idea of
Commissioner Peters or [Bro, ncr] or both of them marching up and directing the ma)or to do
an)thing ... seems a little bizarre:· Brm ncr·s comments would ha\ e been disturbing in either
C\ ent.

Less than a ,,eeh later. Commiss ioner Peters made simi lar comments during the Februar~
27 ··ultimatum .. meeting\\ ith Coleman. telling her ··1 could if! had to go to Cit~ Hall and ha, e
them just\\ ipe out that faecuti\ e Order .. and that he .. probablj should ha\ e. but it "asn·t \\Orth
'•:· \\ hik Brm ncr did not recal l sa:- ing th: ; . Schlachet and Runko tcsiifad tD that dTect. and Runk 1.1 mern,,rn11izcd
ht!r undcrsrnnding the cla~ afte r the incidrn t: \\e ( Gncludc Bn,, nc:r made the statem ent or s,1 rnethin g dir cd :,
cqui\uknt.

rn: lime. c-ff,,n. and c- ncrg:, ... :\ moment later. Comm i:,s ione r Peter:, told Cokmu n th at she \\a -,
"a!s,1 the Specia l Commi ssio ner of lme s1ig,1t i•.)ns for the schoo l district bcrnu~e 1her.: i:, still an
e,ccu ti\e order that I h,ne11·1 bothered to ha,e eliminated that SU)S I ha\·c to appoint one ...
rhese su:itements ,,ere objecti\el, troubling. For one thing. Coleman kne\\ that Commi;;sioner
Peters could not, in fact, easil) ..just \\ipe out that Executi,e Order.. - in other \\Ords,
Commissioner Peters' statements ,,ere 1101 credible. ivloreo\er. Commissioner Pders' admission
lo Coleman that he --probably should ha,e·· sought and obtained a change in the h.rn, but did not
consider that to be .. ,, orth [his] time. effot1. and energ) ·· \\OU Id hm e alarmed an) reasonable
li stener: this \\ as the head of a lmr e11.forceme111 agenL)' telling an emploj ee amidst a dispute
about the scope of his legal authorit) that he did not consider adhering to the law to be a priorit).
Other, less sinister interpretations of these comments are possible. But those comments·
context made it reasonable to assume they connoted some level of abuse of authorit). The
February 27 ··ultimatum·' meeting between Commissioner Peters and Coleman was, even if not
intentionally so. an objecti,ely intimidating setting. And while Commissioner Peters' tone
throughout that meeting was brusque, he delivered the comments about ·•his time, effort, and
energy.. in manner that practical!) dripped \\ ith contempt. emphasizing the importance of his
.. time. effort, and energy·· in a slo\\ed cadence and a lower register. Coleman reasonably could
have considered those comments to be akin to an assertion that Commissioner Peters was abo\ e
the la\\. As for Bro, ner. both Schlachet and Runko testified that Bro m er appeared irritated
throughout the February 21 discussion about Co leman· s title and role, and that BrO\ ncr·s tone
\\ as caustic. Bro\ ner also made other comments during the same interaction that bespoke of an
indifference to the la\, - namely. that Coleman ··needs to stop \\Orryin g about her title and start
making arrests:·
Taken together. Coleman and Schlachet could have interpreted these comments to mean
that DOI leadership \\as knm\ingl} indifforent to \\hether DOl"s takeO\,erofSC I \\US kgal.

The MOC, the confirmation letter, and DOE. As of late March 2018, ii ,,ould ha, e
been reasonable for Coleman and Schlachet to belie, e: ( l) that DOI had requested the authorit}
to tak.e 0\ er SC I from DOE: t2) that DOI had been rebuffed in that effort: and that (3} DO I had
nevertheless proceeded \\ ith its takeo\ er of the office. in a manner suggest ing an abuse of
authorit).
Throughout Februar) and March of 20 I 8, Schlachet and others at SC I were in contact
,, ith Friedman. Schlachet \\as genera II) a\.\·are that a MOU ,, ith DOE \\ as in the ,, orks. as \\ as
but the fact that nobody at DOI had updalt:J Cukrrnrn ur Sc lilad1tl auout tl1e status or
negotiations ,, ith DOE as of Februar) 2018 was itself a red flag. Then. on Februar: 20. 2018.
Sch lachet learned directly from Friedman that DOE had not signed the proposed \1OL' and
,,ould not sign it as drafted . Schlachet also learned heard that DOE had declined to take 011,1
position on several important issues (induding the h.e::, question of ,,hether DOI controlled SCI) .
In contrast, Coleman and Schlachet had been told by Siller on Febniar: 13. 2018 that Friedman
believed that DOI contro lled SCI: or as Si ll er put it. that Friedman had sa id that DOI "getls] to
tell SCI \\hat to do:· After Schlachct heard otherwise from Friedman him se lf. Schlachct \\ Ou ld

ha\ e reasPna bh helie\ ed that Si11er had been J issemblim!. \\hich in turn \\Ould h:l\ i: caused a
rea,tmahk per~on to quest ion the ,alidit: of DOI·~ e:-;en.:-ise of uuthnrit: over SCl." 5
Later. Ra shbaurn·s \larch 16 Tim i.'s piece made clear to C'okman and Schlachet that
DOE had indeed declined to sign D01"s proposed fo!IO\\•up letter to DOE - something that the:,
had not pre, iously heard from anyone at DOI. They also could ha\'e reasonabl) gleaned from
Rashbaum·s article that Comm issioner Peters' inter.ie\\ \\ith Rashbaum did not go \\ell. And
the:- might \,ell ha\ e interpreted the quote that capped the piece - Commissioner Peters'
statements that ··Either peorle cooperate \\ ith our im·estigations or the) don .t.. and ;.[ e]Hr)1hing
else is just noise .. - to come:- a marked indifference to legal niceties. Ominously, in the two
,,eeks after the Times article appeared, nobody at DOI (including Brunsden) spoke to Colenrnn
or Schlachet aboul it. Ultimately,\\ hen Coleman spoke to Bnmsden about the article on i\·1arch
27, he told her that SCI staff could have brought it up if they thought it was important- a
comment that would have reasonably landed as disingenuous, given Brunsden's same-day
insistence that SCI staff (and Coleman) abandon any lingering questions about DO l's authorit.:,
to manage SCL The next day, Brunsden told Coleman that her ;.direction does not come from
the /\'e1r fork Times·· - an odd deflection at best.
Co leman and Sch lachel could have reasonably thought that this sequence of events
demonstrated that DOI had approached DOE for an agreement to become its overseer (like DO I
had done \\ith NYCHA). and DOE had rejected that overture. To be sure. Commissioner Peters
and other DOI witnesses testified that neither the MOU nor the fo!lo,,-up "Confirmation .. letter
to DOE ,,ere neces.rnry for DOI to assert control o,·er SCI. and that the only reason that the drafi
MOU was so comprehcnsi\·e \\as that it was based on other MOUs (like those relating to IIHC
or NYC! IA) where legal control O\ er the relevant entity die/ need to be established. Whale\ er
the merits of this position, it \,·ould not ha\e been apparent to anyone outside the DOI inner
c irck that the proposed DOE MOU was intended only for confirmatory purposes. Rather, the far
more reasonable inference \\Ould hu,e been that DOI had been seeking DOE's consent 10 ta\..e
47
o,cr SCI. had failed to do so, and its failure had on !) recently come to ligbt.
0

During an int..:f"it:\\. \\Casked Siller to e,piain the purpos~ ofor valu..: in s.:eking Friedman's agm:menl to the
Cl SO position. gi, en that the entire purpose of EO 11 and the 1990 and I 99 I BOE resolutions
was to remove school district leadership from the decision-making loop on internal investigations. Siller responded
that ·•[i]t \\asn·1 Ho,\arct·s agreement that DOI was going to use th<! line: it was Howard's agreement that SCI
personnel were functionall} DO! personnel." When we asked what authorit} Siller perceived Friedman to possess
to pass on these issues, Siller responded that .. ,, 11 usn 't simply l lmrnrd ·s sa.1 -sv, I 111eu11, if II e could get DOF ,wt
jw1 /101rnrd 1/re II hole ag,mc_1 to 111e11wrh1li:t! tht!ir 1111ders1t.mding tlwi lht!se peoplt! rcall,1 11 ork 1.11 our dirc'Ctio11
1h..·11 I 1hi11A 1/wt 1ro11ld certain(, 1,md c,wlence w the notion that if1re take so111ehoc~1 that i, nn one of ih<!ir l11u!s
,111d gin: rht!111 a rule 1ha1 's cu11sis1e11111 ith 1h.: u11ders1,111di11g.··

·'

us.: of funds for the

This c.\planation docs not work on a factual or conceptual le\·el. Factual!:,. we do not accept that Friedman e, er
offorc:d the "sa:,-so·' Siller recounted. Supra all J l, \loreo,er. even if Friedman had offered the oral
··understanding" to which Siller alluded. that oral understanding \\Ould ha,e been objectiH~I:, ,alueless. giHn
{among other things) the existence of the 1991 BOE resolution (of which Siller was full:- av.are) express I:, assigning
control O\ er SCI staff to the Special Commissioner. tndccd, at his inter. ic11. Siller implicit!:- ad,no 1\ !edged that
Friedman·, oral "sa:,-so.. \\US \·a lueless absent a "mernorialize[d] ... understanding., But in the end. DOI did
proceed ,,ith po~ting the (ISO po;ition with no morr: than Fricdrn:in·s "S:l)· SO.. in hand a stt?p thilt \\Ould kH·
rea sonabk signaled an abuse of authorit: .
.,· \\ c n1:c>J nl1 l a11J do not con-:lude th<lt DOI. s pur su it of a " IOl
and th ~ timing of that drnn, co mins
imm~diutd:, ,rn th<? heel s c•f Siltt:r·s Ut:t\'J bcr \ kmo \1 as itself t:-\ idc1h:1: that DOI leadership \..no,, ingl:, al ·u;cd ii,
autlw1 it:-. But t11at \10ti!J not b~ an ums:a Scfnabk co111:lu;ion.

The CISO issue. It\\ ou lJ ha\ e been n:asonabk fo r Cokman anJ Sc hlachi:'t tu thin~ th,n
nu1· s intende d use oran S( I line for the CISO p(lsit inn \\as an ahmc of authurit>. and tlut DOI
had ri?taliat('d again-;t Coleman for raising concerns about the !egalit> of the rno,e.

As an objecti\e matti:r. DOJ"s proposed use of the CISO line \\as plain!) problematic:
DOI senior staff universal!) agreed that Coleman was well within her rights to quer) the legal
justificntion for DOl"s plans. Indeed. as of mid-February. Brovner. Siller. Lambiase, and
Brunsden all agreed that it ,,ould be imponant to obtain conftnnation about the legal propriet:, of
using an SCI line. Supra at 46. But from Coleman's perspective. the promised ,,ritten legal
justification from Siller ne\er materialized: instead, DOI went ahead and posted for the position.
and then changed its story about its plans for the position afler Rashbaum started asking
questions. None of those developments would have allayed Coleman· s concerns; they ,,·ould
tun e intensified them.
\\'orse sti ll from Coleman·s standpoint, DOI had punished her for speaking up about the
Cl'-;O i:m1e. The full sequence or e\ents, from the perspective of Coleman and Schlachet. \\as:
Februar} 7: Nathaniel sent Rizzo the CISO posting: the next da}. Co lem an requested
kgal ad, ice from Siller. asked about ,,hether a i\·IOU \\ ith DOE \\HS in place. and the
posting did not proceed. Suprn at 45.
• February 13: Coleman and Schlachet met with Siller. \\ho (inaccuratel)) claimed that
Friedman has told him that DOI .. get[s] Lo tell SCI \\hat to do": ,,hen Schlachet
chalh:nged the accurac) of that assertion. Siller - at Lambiase·s specific direction •·
agreed to seeh a \Hitten agreement\\ ith DOI. Supra at 46. Si ller also spec i!icall)
offered that, as to the use of DOE funds, DO I ,, ould ··dust that off and take a closer
look at it."
• Februar) 20: Schlachet met \\'ith Friedman. heard numerous things that \\ ere
inconsistent \\ ith Si I!er" s recent comments about Friedman· s \ it::\\ s. and con\ eJ eJ
that disturbing inconsistency to Coleman. Supm at 47-48.
• Februar) 21: At the restructuring meeting. Coleman and Schlachet \\ ere reassured b)
Brorner and Lambiase that Siller either had confirmed or \,·ould soon confirm the
legal it) of the DOI' s ··stealing.. and .. taking .. of an SCl line for the CISO pos ition.
Coleman and Schlachct would ha, e had no reason to think that BrO\ ner and
Lambiase·s claims \\ere accurate. 9~ Later in the meeting. Coleman al so polite!)

•

,, During the debriefing meeting \\ ith Colt:man that followed, Brunsden spccitical!) ad\ iscd her that --p.:irt of' the
prob km \\ ith discussing the legalit:, of the CISO position ,, ith BrO\ ner and Lambiase ,,a; th.:it "·the:: don ·1 hmm
e,e r:-1hing. espec ial!) \\ith the Siller line and mone) thing·· Brunsden added '"I don't think L. esle:: und erstood
prio r discussions on that. So . . . the) kind of make judgments \\ithout full information Ju st. ) OU don 't realI) \\ant
that 10 happen." Brunsden ·s ad, ice ma~ ,,ell ha\ e been sound. hut it amounted to a concess ion b: Coh!man · s
nc,,1:, minted sup.:r.isor that his bosses in DOI lt!adership ,,ere apt to leap to unjustified conclu sion,; That ,1mdd
not ha1e b\?en cornfoning to Coknwn \l oreO\er. Brunadcn had attended the rcbruar:, 13 mrt:ting. \\ticre Lambias~
h:id sa id "Let',; get th:it in 11 riting .. and offored specific suggestions abo ut \\ hat th e 1vrittc:n nclwnge ,, ith DOF
$ho uld includ e. \11/ll u at 46. Brunsdcn dtd not , oic.: an;: objections tu that co urse of a~ tion at thi: ti me: rather. as of
f·e bruar: 2t. he app..:ard 10 ha, c either forg otten abutH or h.:id ri: so hcd to ignor,: l. am bi :ise ·s prior \ie\\ S (a, h.id
Lumb1a o::l ...\ reasonabk person 111 Cokman· s shoes ,, ould ha1e fo.111d 1h .·1s( .:ippu.:nt chang<::, 1.ii hc:1r1 t,, he· li,ghl :,
;u;;p ic1(HIS.

askcJ ~1l k r \\ h~ thcr he had h,•ard ba.:1-. from DOI- : in.~tead ufrcc~· i, ing an an:.\\Ci"
Rrc)\ ner and l amhio.sc: abrur1l:, ended the meeting. I ater th~: cb ~. Brunsdc n t,,! d
Coleman that Siller had .. alread::, anS\\ered her que::.tions:· but C\ entuall) ag reed k
folio\\ up ,,ith Siller about obtaining a \\fitten legal opinion.
• Februar) 27: Follo\\ ing the ··ultimatum·· meeting ,, ith Commi ssioner Peters.
Cokman ,,as called to a meeting with Nathaniel and Brunsden where she ,,as
informed that she ,,as being disciplined for, among other things, asking Siller about
.. the DOE funding issue .. six days prior. Coleman asked for a cop:, of a ,, ritten
disciplinaf) memo so she could respond: Nathaniel agreed to pro Yide one. She ne, er
did.
• 1'·1arch 2: Nathan iel - for reasons that are unclear in the record - instructed Rizzo that
the CISO posting on the SCI line had been cleared, and Rizzo posted il. At this point.
not\\ ithstanding the assurances she received on February 13 and 21, Coleman had
heard nothing from Siller, Brunsden, or anyone else in DOI leadership about the
legal it) of using DOE money for the CISO position; the promised .. closer look .. \\as
as ) et absent. And Coleman learned short I> thereafter from Rizzo that OivtB
cons idered the CISO posting to be troubling.
• March 16: Coleman and Schlachet read in the Times that DOI considered its use of
the CISO line to he a temporar:, fix. Coleman and Schlachet had never before heard
that. and \\ OU!d h:ne reasonably doubted its truth. not least becau se the quotes from
DOE in the Time.\ article were flat\) inconsistent \\ith Siller's prior reassur::rnce:- (and
those from BrO\ ncr and Lambiase) about DoE·s comfort,, ith DO l's dominati on of
SCI. (Note: Coleman and Schlachet were never informed that Commissioner Peter~
wrote to Fuleihan and Farina on the night of March 2 to put them on notice of the
posting and its .. temporary .. nature.)
• March 28: As of the date ofColeman·s termination. the CJSO posting remained
ucti\e on the DOE·s Gala.,:, S)~tem: DOI leadershir had ne\er prO\ ided an: or the
promised legal support for its use of an SCI line.

This sequence of e, c:nb "ould ha, e suggested to a reasonable obsef\ er that DO I ,, as ~mm in~d::,
abusing its authorit:, to .. stea l.. a line that shou ld ha\ e been de\ oted to DOE 0\ ersight.
It is \\Orth pausing for a moment to focus on the fact that Coleman \\as··,, ritten up .. fo r
asking Siller a question about the CISO issue at the February 21 .. restructuring .. meeting . DOI
\\ imesses un iversa\ly agreed that it \\ as proper for Co leman to ha, e e le, ated her concerns about
the CISO position to Si ller. Indeed.,, hile the:, m::i) not htl\ e appreciated the effect their
phrasing had on Coleman. senior leaders at DO! open!:, discussed the fact that DOI ,,ould be
'·stealing .. and .. taking·· a line from SCI. terminology that \\ould ha,e further alarmed someone
alread:, concerned about the mo,e·s legalit). Ho,,e,er. DOI witnesses claimed that Coleman
\\ as disciplined 1101 because she raised a legal concern. but because: ( l) asking Siller about 1he
iss ue after BrO\ ner had told Coleman that Brunsden ,, ou!d he handing the matter ,, as
insubordinate and showed insufficient respect for the chain of command: and (2 ) Cokman·s tone
and approach in raising the issue,, ith Siller \\a ~ disre:~pectfu \. On the latter point. the DOI
\\ itnesse:, \\ ere clear:

Bro, ncr t,:~tif1,:J tha t Ct1 leman '" tuta li: \\ent of! the rail:i:· and that\\ hik Bro\ ner J1d n 1
·r-:rncmber e\actl) \\h ,il ::.he said ... Coli.:nwn·:, .. tone \\U::i certJinl: inarprupriat-:-:· Bro\ne r
addd that .. [a]t some point. \lik~ ~iller \\alked into the office 011 a separak i-;sue. and
!Coleman] startcJ demanding ·Whcrc·s m) rrn:mo?· ·Whcre·s m: memo:· ·And the CISO. )CHI
O\\ e me a memo!· ·r his is just an inappropriate\\ a: for her to be speaking to a dcpul)
com1111ss1oncr.

Lambiase testified that Coleman "demanded something of [Siller] in a \\8) that was. I
thought. uncalled for and disrespectful to a Deput: Commissioner.. - name I). that Coleman said
··\\'here·s that memo )OU ,,ere going to get meT to Siller. which took Lambiase aback because
it .. ,, as complete\) contrary to what \\ c had just talked about and the manner in \\ hich she said it
\, as off-putting:· Lambiase made several additional references to Coleman· s .. demand .. for a
memo and the "unprofessional way that [Coleman] spoke to him:·
Siller testified that Coleman .. cal I[ed] me out and is Iike ·,,here are \\ e \\ ith that issue
\\ ith llo\\ard Friedman ... and "People were ... taken aback."' Siller added that he personally
,,as not bothered b) Colcman·s question, but that .. she seemed impertinent.·· .. talking out of
turn:· and .. ,,as really hung up on this issue:·
Brunsdcn did not offer an:, \ ie\1.S about Coleman·s tone. but his .. recollection of it is that
she. )OU knO\\. basicall:, he \\alks in and she thenjust kind of like jumps and starts. )OU 1-.nm\
like peppering him \\ ith some questions about it:· 9··1
We find these explanations for Coleman·s discipline to be entire!) unsatisfactory. First.
the .. speaking out of tum .. justification for her discipline is so weak as lo be non-existent. It is
true that. earlier in the meeting, Brovner told Coleman that .. Andre,, "ill confirm .. the issue\\ ith
Siller and that Coleman and Schlnchet did not .. need to \\OTT) about it.·· But that \\as the extent
of the exchange; BrO\ncr did not tell Coleman to desist from speaking Lo Siller. rurther. ns
Brunsden later admitted to Coleman. Brorner almost certain!: had no idea that a particular plan
of action - to use Lambiase ·s \\ ords. the .. Let·s get something in writing .. plan - had been agreed
at the Februar) 13 meeting. And in any event. Coleman did not seek ou1 Siller: rather, Siller
popped into the meeting unexpectedly some 20 minutes later on another topic. It ,,as entire!)
reasonabl e in that setting for Coleman - who had heard nothing from Siller in more than a ,,eeh
-- to inquire about his progress\\ ith DOE. To the extent that DOI senior leadership sincere!)
believes that this type of in-the-moment follO\\-Up inquir) to the agenc) ·s GC about an
important legal issue is imrroper. that belief reflects _ti-,r more poor!: on the current DO I culture
than on Coleman .
Second, thi s meeting - like man) others from f-ebruary and March 2018 - \\as recorded.
and the recording of the meeting square!'.' contradicts the DOI \\itne sses· recollections about the
substance and tone of Coleman's question. It \,as 1101 accurate. as Brunsden wrote in his fo!IO\\up .. disciplinar) ·· memo. that Cokman ··ask[ ed J Siller to e,plain his actions:· Nor" as it true that
Co\cman made demand:. c, f Siller. challenged him. or used a hus tile or C\ en arguabl)

Brunsdc n on!::, declined
2 I meetin g. ,, a, rernrJed

tP

\o\unt ecr an: \ i<!\\S on Colcman·s tone

,1fi .' 1

,, c informed him thJt rhe entire Fcbnu r;-

•

Ji sr~srcctful to ne . The rec,., rd ing rc\eals Cc1 leman aski ng in a mea;;urcd. modest tenor :..lm,1,t
in an c1 fflnnd \\ a: - \\ hether Si ller has .. heard hac k from [)() [ ·· ·1here i:, 1101/1111g on the
recmJing to support the DOI \\ itnesse)· testimon: about Coleman· s altitude . To the rnntrnr:.
the recordi ng indicates that. se, ernl minutes prior. 8ro, ner and Siller \\ere hostile (and I.3 n) \ ne r
\\'U S particular!: agitakd) about SCI staffs refusal to prm ide personal email addresses for
COOP purposes. iu•
\\'e do not \.;no\\ why Bro, ner. Lambiase. Brunsden. and Siller mi sremembered the
substance and tone of the February 21 restructuring meeting. It is possible that the)
inadvertently transferred their memories of Brovner and Siller"s anger about the COOP issue to
Coleman - in other words, the) \\ere angr), so Coleman must have been angry too. It is possible
that their recollections of Coleman's tone and approach \\ere inadvertently colored by their
belief that she had erred b) speaking out of turn. It is also, of course, possible that the four DOI
\\ itnesses intentional I) misrepresented Coleman·s tone and approach as a pretext for disciplining
her for asking what would have otherwise been an innocuous (indeed, well-founded) legal
question. In an) event, the point is that DOI senior leadership·s testimm1) was plainly
inaccurate; Coleman was not hostile. disrespectful. or otherwise out of line. A reasonable person
in Coleman·s position would lul\e been absolutel: stunned to be disciplined for asking Siller
,, hether he had .. heard from DO E." and \\OU!d ha\ e reasonabl: belie, ed that discipline to be a
pretext for ha, ing made the lega l inquir) ,
Thus. as of :--.·larch 28. Coleman and Schlachet ,..,ould hrn·e had ample reason to think that:
DOI \\as in the process of improper!) .. stealing.. an SCI line \\ithout appro\'al from DOE: (2)
DO l's leadership, including its GC, had repeatedly reneged on promises to provide a written
kgal justification for the mO\ e: and (3) Coleman had been inexplicabl y disciplined for making a
perfect!) reasonable follo,, -up request for that written justification. All of those iss ues bespoke
a potential abuse of authorit:.

( l)

Carter/Fuleihun meeting. On both March 21 and March 23. Coleman and Sc hlachet
met with Carter and Fuleihan. During those meetings. Carter offered the vie\\ that
Commissioner Peters lacked legal authority to take oYer SCI. Supm at 65. That \\'ould ha\ e
reasonably suff/2ested to Coleman and Schlachet that their position was correct and that DOI was
in the wrong. 1 1

\\ e asked Lambiase ,,hdher 1t ,,a~ unreasonable for Coleman to ha\e asked Sil ler for a legal opinion on the
CISO position . Lambiase responded:·· / thtnk ht! gun: h.:r th .: a111"11l!r
{011d/ fsfht! uas de111011ci111g rhut h,: H/"1/ c
ht!r a mc11to •• But this answer is unpersuas i,·e as of February 13. Lambaise agreed that the oral ··ans\, er" Si ll er had
~i,·c::n Coleman ,, as insufficient. and th at \Hinen confim1at ion of DOE· s position II us required Coleman· o
agrecm..:nt \\ ith Lambiase ·so,, n position hard!:- prO\ ided an~ ba,is for Lambiase to qu.:stion Coleman ·s judgml!nt
Com mi ss ioner Peters h)pothesized that i f Carter had not call..!d him to address the issue. that 11ou\d h,ne beer.
strnng e, idence that Carter did not agree 11ith Co leman" s pos ition . \\ e do ubt whether it 11ould h.i1 e becn
reaso nable tc dra11 that inference gi,·en the short time frame Coleman 1,as tired a 11ee!-: after sh.: first m.::t 11ith
Car1er. But e,e n ifCommissit111cr Peters ,,.!re right. Cokrnan and Ss:h lachet 1\ould not ha1e kn,1 11n 11hether C ir1cr
had in foct ca lkd Com mi ss ion er Pete rs (or had "failed" w do so) unless one of the 111 0 men told th em - and a; of
\ !arch 28. the top ic had simpl:, not come up :\nd in an:- e, ent. Cokman and s~h lachet 11ould ha1 e rca,0nabl:,
uh.en Carter at his ,,ord that he agreed II ith their und erstand mg of the la,,.

\\ t: 1wcJ go th) furth er: for all these rca:;011:,. Coleman and Schlachct \\en: ju:,tilie<l iri
liwir hl.·licfthat. as uf \forch 28 . 2018. [)() l's 1al-.i:0,er of SCI amo unted l,). ur at ka~t
•i11cluded ... un abuse of authoril).

n.

Element FiH• - Causation

If a complainant is shm, n to ha, e made a colorable report of,, rongdoing to a pro per
indi,·idual and to h.:ne suffered an adrerse personnel action. the final question is \\hether the
adn:rse action ,,as undertaken .. in retaliation for his or her making (the) report ... ;,; ye Admin .
Code§ 12-113(6)( I). 1 his is a causation inquir); the issue is whether the complainant 's
\\ histleblo,, ing conduct co11sed the ad, erse personnel action.
i.

Legal Principles.

The \Vhi stleblower Lm\ does not pro\'ide any guidance about ho,, an in\'estigato r should
crnluate the phrase •'in retaliation for,'" and, as described aboYe. no court has interpreted the
\\'histlcb\ower L:m 's causation element. However. other retaliation provisions can pro\ idc
persuasive authority. For example. in the discrimination context, federal courts have held that
.. lc]ausation can be established either directly through e\·idcnce of retaliatof) animus or
indirectly b,:- demonstrating that the ad\ erse emplo.:- ment action fol lo,,ed quickl 1 on the hee ls of
the protected acti, it) or through other evidence such as disparate treatm ent offello\\
emplo)ees:· Balko r. Ukrainim11"m. Fed Credit c:nion.1\o. 13 Cl\'. 1333 (LAK) (AJP). 20l4
\\.L 13 77580, at *20 (S.D.N .Y. Mar. 28, 2014). report and recommendation adopted s11h nom
Balko\'. Ukrni11ia11 Nat'! Fed. Credit Union, No. 13 CIV. 1333 (LAK), 2014 WL 12543813
(S.D.N.Y. June 10. 2014).
Federal anti-discrimination la,,s require a complainant to sho,, that the pwtected acti,it~
,,as a .. but-fo r.. cause of an ad\erse cmplo 1 ment action. ··A plaintiff ma) pn.,.1\e that retaliation
\\ as a but-for cause of an ad verse emplo) ment action b) demonstrating\\ eaknesses.
implausibilities, inconsistencies , or contradictions in the employer's proffered legitimate.
nonretaliatory reasons for its action:· Za1111 K1rnn ,. Anda/ex Grp. LLC. 737 F.3d 834 . 8-l6 (2d
Cir. 2013). The complainant must sho\\ ··that the ad,erse action ,,ould not ha, e occurred in the
absence of the retaliatory motive.'· but this "does not require proof that retaliation was the on l.:cause of th e employer's action." Id.
For some local laws, the causation standard is far looser. For example, in 200 5. the Ne,,
York C it: Council amended the Ne\\ York Cit)- Human Rights La,, (.. NYCHRL .. ) b)- passing
the Local Ci\ ii Rights Restoration Act of 2005 (the ··Restoration Act'"):
In amending the NYCHRL. the Cit), Council expressed the\ ie\\ that the

-;-,;ycHRL had been .. construed too narro,d) ·· and therefore ··underscore[d] that
the prm isions of Ne,, York Cit)'s Hurnan Rights La\, are to be construed
independe nt I) from sim il ar or ident ica l prO\ is ions of l\e\\ York state or feder ,i l
statutes:· Restoration Act~ I. To bring abo ut this change in the l,rn. the Act
estab lished t\\O ne\\ ru les of conslruction. First. it created a ··one-,,a:, ratchet. .. h:
\\hich interpretations of state and federal c1,il rights statut es can sene onl: -- ·as ii

floor heh1\\ \\hi ch the Cit:,:s Human Rights !:l\\ can M t fall:· I.oeftll!r I Sra1 e11
/,/<111,/ ( ·11i1· f/u \J> . 582 F.3d 268. 277 (2d Cir. 2009 ) (quoting Restoration Act~
! ). ~e(und. it amendl:!d 1h~ i\YCHRL t0 require that it:i prO\ isions ··be construcJ
lih-?rall> for the aCC\)mplishment of the unique!> broad and remedial purposes
thereof. regardless of whether federal or Nt!\\ York State civil and human rights
la \\S. including those la\\S \\ith prO\isions comparabl)-\\or<led to prod::.ion ::; of
this title[,] haYe been so construed:· Restoration Act§ 7 (amend ing N.Y.C.
Adm in. Codes 8-130) .

.\/1/wlik 1·. Credir Agricole Chezn.,-eux 1\". A111., Inc. , 715 F.3d 102, 109 (2d Cir. 2013). As to
n:taliation. the NYCHRL prO\ ides that emplo)ers ma) not '"retaliate ... in any manner against
an) person because such person has ... opposed an) practice forbidden under this chapter:·
N.Y.C. Admin. Code§ 8-107(7). The Restoration Act amended this section to further provide
that .. The retaliation or discrimination complained of under this subdivision need not result in an
ultimate action with respect to employment, ... or in a materially adverse change in the terms
and conditions of employment. ... provided. ho,\·e\'er, that the retaliatory or discriminatory act
or acts complained of must be reasonably likely to deter a person from engaging in protected
activity:· Restoration Act§ 3. Thus. "to prevail on a retaliation claim under the NYCHRL. the
plaintiff must show that she took an action opposing her employer's discrimination .... and that.
as a result. the em ployer engaged in conduct that \\as reasonabl) like!) to deter a person from
engaging in such action:· Jfihalik, 715 F.3d at 112.
For other la\\S, the causation inquiry is more circumscribed. Under the state's
\\histlcblo,\er la\\ for public employees, N.Y. Civ. R. L. § 75-b, a complainant covered b:- the
state· sc i\ iI ser. ice la\\ s cannot establish causation so long as the employer can assert a
.. separate and independent basis .. for the ad,·erse action. Sec id § 75-b(3)(a). 1-lowe\er. that
limitation does not apply to non-civil sen·icc employees like Coleman and Schlachet. Id. ~ 75b(2)(a).

E\en under the strictest causation standards, an emplo: er·s claim that an employee \\as
.. insubordinate.. \\ ill not defeat a claim of retaliation\\ hen the insubordinat ion direct!) relates to
the alleged\\ histkblowing conduct. See Zielonka r. Town o.lSardinia, 120 A.D.3d 925, 927
(4th Dep't 2014) (in case arising under Section 75-b(3)(a). ··reject[ing] defendants' contention
that plaintiffs purported act of insubordination for failing to carry out the allegedly unla\\ ful
directi\ e constitutes a 'separate and independent basis· for the term ination ... , inasmuch as the
purported act of insubordination related directly to plaintiffs act of disclosure .. ( internal citations
and quotations omitted)). \fl~
2

In the First :-\mi.'ndrnent and state constitutional conte:,;t, a public emp:c)er can assert a defense arising out of the
L .S . Supreme Coun·s dec ision in Pickering 1· Bawd of Ed11cc11io11, 391 L.S. 563 ( 1968) - name I). thal .. a
go\ ernment ernplo: er ma: takt: an ad\"Crse employment action against a public emplo:ee for speec h on maner, of
publ ic concern if' ( l) the emp lo:- cr's prediction of the disruption that such speech \\ ill cause is reasonable. ( 2) the
potcnt1.il for disruption outweighs the \'a lue of the speech: and ( 3) the emplo) er took the ad\ erse emplo: rnent ac tion
not in retaliation for the employee's speech, but because of the potential for disruption ... Carnso 1· ci1y of\ <-'H
), , t 973 F. Supp 2d -.\30. -158 (S .D.'.\.Y. 2013 J (quoting .-lne111011e 1· .I lcll'V h a11sp .-lwh, 629 F .3d 97. 11 5 l 2tl
Cir 201 I)) But so-c alled .. l'idr!1i11g balancing.. is a judge-made constitutional doc trine; it does not appl:- to a
,tatutor) \1hi stkblo,\er scheme lil-.e the \\'histlcblo11er La 11 . Set! e g . Gar ct!r1i 1· C't!hul!o::a. 5-n U.S -110. -1 25 2(J
i200GJ ("'The d:..:t,lles of si., u11<l judgmem are reinforced b:, th e po,1.:rful nd1101l of'lcgisl ati\ e enactment:, su, h d ·
11h1;t!::-bl.·,11.:r prL)te~ti or, l;:i\\ 5 ar.d l:!b.1r codes -a,·.:iil:!bk to those \1h,, see!.. to e,p0s~ 1\ rn ngdoing .. J. R 1.11,

11.

Application.

Apr!) ing the abn\ c-dc:,cribed prin(ip!es. the record demonstrate~ a causal linh bet,,een
(. okman and Sch lachet' s complaints of \\TOngdoing at DOI and the adverse cmplo:, ment a(ti0ns
lh C) respecti\ el) suffered.
1.

Coleman

The anal)sis for Cokman is relati\el,:- strnightfornard. Commissioner Peters made the
decision to tenninate Coleman. I-le agrl.!ed that, as ofFcbruar) 5, 2018 (Coleman·s first da)). he
"as confident that Coleman - a high I) qualified candidate who had sailed through the inter,ie,,
process, see supra at 32- was the right person for the job. 103 As a result, the fact that Coleman
\\ as fired less than l\\O months latt!r, and nearl) immediately after having engaged in a protl.!cted
complaint, would ordinarily create a strong inference of retaliatory intent. See, e.g., S1111111w 1·.
/!o.f--.,tro U11h· .. 708 F.3d 115, 128 (2d Cir. 2013) ('"This Court has recent!) held that e\en gap~of
four months can support a finding of causation'·).
Commissioner Peters testified that Coleman\\ as fired for a single reason: she \\ as
un\,il(inu to folkm Brunsden·s instructions. and thus had sho\,n her:ielfum,illirn2 to folk)\\
direction from Commissioner Peters through the chain of command he had established. 5,L'I!
supra at I 07. He expressly disavowed reliance on other factors; for example, Commissioner
Peters testified that the "disciplina0 ·· issues captured in Brunsde11°s memoranda played no rok
in his decision to tenninate Co leman. rn~ Nor did Commissioner Peters share the broader jobperformance concerns expressed b) other 001 \\ itnesses, such as Coleman's supposed
reluctance to take on .. big. system ic im estigations:· Indeed, Commissioner Peters
acknowled!.!ed that Coleman's alle!!ed refusal to follow directions from Brunsden and Lambiase
\\ as at the ver) least interl\\ ined \\ ith her expressed concerns about the legality of DOI" s nt:\'1)
imposed reporting structure - name I). that Brunsden had no legal authority to gi, e Coleman an)
orders:

-

~

~

-

Question: She's been there since [ Febrnary] 5•h. okay. 1'/vsr people spend 1he first
three day~ \ratching [videos] and.filling out papenrork.
81<-'sfi11, o9J !· .id 300. ) UI Ud Cir. 20 12) ('·[C]ornplaints about \\Orhplact: misconduct , 1, hilt: the:) ma: be
unprotected b: the First Amendment if made as part of the plaintiff's job duties. still may be protected b)
,,histleblower laws or other similar emp loyment codes.'')
' First Depul: Bramer testified that she perceiYed se,cral "red flags'' aft.:r Coleman·s hiring but before her stan
date. including an issue uncovered in Coleman's background int erv ie1, process. \\' e do nol consider these "red
ftig ~" to be material - among other things. the background unit cleared Coleman for ser\ ice. and Commissioner
Peters leStilied that he \1as not concerned about these issues.

·' -\ s a result . ,, e need not anal~ ze Coli!man·s alleged "performanc..: is;ues" in an:, detail. In pani<:ular. \I C ne~d
not consider 11 hether: (!)an) conclusion that Co km an suffered from tcrrnin ation-11orth:, perfom1ance failings
duri ng her 5 1 da:, sat SCI 11ould ha\t: been justified in light of, i111e1 alia. DO! senior staffs ackno1, ledgmen1 of the
scale. difficult:,. and long-term natmc of the turnaround job the) envisioned for SCI. such as Lambaise · s te stimon:
that the re, amping of SC I .. ,~ as a li\ e 10 ten :, car plan": ( 21 Brunsden· s contemporaneous comm~nt; to Coh:man.
111Jn:, o! \1hich ar~ i11con s1stl.!nl 111th an: sug gestion 1ha1 she \\ US not pert'urming ha job adequate"!:,: and (:;) 11hether
Dul ·s pr<.:pJration ot disciplinar::, memoranda tha, 11 er<.: 11<.:1 i.:r shard \1 itli Co leman is e1 ide11ci.: of prel<.'\1.

/\ IL'I ,

Trut
I!·,

l\ 1 o 1· ,'< 'A I u,d d1(111g._ rh,11 ,hr; , P /1 th<' Joh
\ oho(~1 l:u, 011 ' n
np<'C/11r iun r/1<11 , In :, gu111g / (I h<· bn nging c/111111 u \11 /L' lll h CtlH' (I/ 1/lis /Ji1n11
V11 (', f 111 ; •

,1.'

Pe1er.-, Tow/Ir.
Que~rion .· And I think you H ould ogree, for better or 1ror.\e. ,<,he's wken 011 a re1:1
d(ff1rn/1 o 1·e1;1· clw lle11gi11g 11ositlon hecm1s1: 1101 011(1 i, there ·s n nell' method in
place. but 1l11.! people on-'r 1rlwm she·.\ 11mr clwrg<:'d 11·ith !>llpcrl'ising WI(/
11101irn1i11g and hecoming o clu111gi: apL'11/ /(JI' ap1wnr to he rt!sis1c111t 10 the entire
idi:a. Right:1
Peters: reah.
Q11e,1,tion: So , is ii jlrir to say 1hat the main problem al [1he February 27
"11l!imatw11 "} meeting, that she is demonstrating, is not o failure to do a !>)'Stemic
coses or to buy i1110 the idea of doing big cases, is that she's challenging the
outhority of the new regime? That she's saying, ''Look, I've got . . . H1wt is my
title here?" Right. bemuse she med to H·ork at DOI. She \ms an JG for like a
dernde.
I'eti!l's · L'h-lwh.
Qul!stion She kne11 oil about Cu11do11. she kne11 all aho111 11"/wt his position 11 m
Is . . am I 11To11g'.; / .\II 'r thot what this is all ahow?
Perers. re, and 110 frs This is clearly. size's clzafle11gi11g, sire is ill fact
choosing to challenge the new regime and she's 011(1· a couple of ll'eef.:s 011 the
job u11d site's already c/10/lenging the 11ew regime and challe11gi11g who she has
ro report to and that ·.1 really troubling to me becm,.\e. and I've al,·eac(i•, she's 011!_1 ·
011 the Joh three \reek.1 and J 've alreac(v s11ent significant time in meeting.1· hearing
fi·om {Bn111sde11] about /um I can '1 get her to respond to me. Hearing from
(Lwnhinsej being upset. Hearing .fi'om {Brovner] being upset. Honestly. you 're
l'ight. ,\fos/ ]Gs. 1 don '1 hear 011yrhi11g abolll Ihem for the Jtrst couple of monrhs
the_1 ·re there . So I'm already tltree weeks ill, having her essentially objecting tn
getting to the chain of command and it's clear to me. e\·en in those first co1111le
11 eek.\ thm this i., 11 huge r11rnarawHI job !11 other 11·ord,1,. rhe SCI. it 11 a1 clear to
111t! en:11 hefurt? !>he gut lht!r e. Which 111t1an.\ ii ·,., all tht• more importt1111 that p«:vplt1
like [Bnmsdenj and {Lambiase}. be deeply involved. because it is a tumarnund
/1 ·snot like . you k11011· , when \re hired Dana Roth 10 run the squad one of Rikers
It 11 a, o rt!ally grecl/ jimclio11i11g squad She doesn '1 hm·e to do the t11rnaro1111d,
she j11s1 hm· 10 keep ii going So it's all the more important to be inrnlved and
she'.{i like three weeks in and sire's already chal/e11gi11g the authority. I thought
it was i111porta11t, I thought ahout this, to be brusque with lier so tlrat she wo11ld
get in 110 uncertain terms that size's part of a hierarchy. She needs to abide by
rit e hierarclzy. illy hope was that this was the last time this l!'as e\·er going to
come up. That she would he like, ''Okay, I stepped out of line. My boss yelled at
me for stepping 0111 of fine. I 110,r get the boundaries. Let me go do my joh. ''
( Lmphasis added .} Comrni ~s ioner Peter1:,· po1:.iti on. then. \\as that t I) Coleman \\as free t,.)
disagree\\ ith hi s legal anal:.-sis so long as she continued t 1..1 obe:, DOI dirccti\t!S: and (2) her
failure to de s~1 resulted in her termination .

\\ L' illtbl C1..\ll:, tder \\ he lh~ r there are ·· \, i::a1'ne sses. impluusibi Iiti t:::,. inc: \rnsisterh. ie:-.. , ,r
l.•HltraJi cti\Hb in I D01"~1 Jmlffrr~J kgitima tc . nonreta\iatur:, rcasun [ 1for ih ,u.:1ion : lu11 n
/\11,11;. 737 r.3d at 8-+6. rl1en: arc. We conclude that Coleman \\as tcrminati.:d at ka:-.t in part
bcl.'.ause she had made a complaint tu the Comm iss ioner about the scopi:: of DO J's authurit:,, and
not because;.> of her supposed insubordination. In other ,,ords, we conclude .. the ad\ erse ac tion
\\ould not ha,e occurred in the absence of the rdaliatory n10ti\e:· 1d. Three points arc deci si\ i:.

Fi1.,1. ,,e conclude that Commissioner Peters lacked a sufficient basis to conclude that
Coleman had actual!:, hecn .. insubordinate:· It is clear from the record that Commi ssioner Peters
himself ne,er heard Coleman refuse to follm, an:, din:ctires from Brunsden or cn:n himself.
This \\'as true as of the Februar) 27 "ultimatum·· meeting. when Commissioner Peters kne\\ on\)
that he ··/md .rn111ehodr ,rho \ros giving my AC a hard lime. 1101 jr,l/ml'ing dtrection and I ll'(//lh:d
10 sort c4°11ip this thing in the bud, quickly and make it clear to my AC. who wos a 11e1, ..JC and
right. rhat I had his hack and also make it clear to this JG, lrhare,·er you want 10 call her, rhea I
expected lier 10 stop giving my AC a hard time and to do her_job:· .. Giving someone a hard
time .. is nol the same thing as insubordination. And around this time, Bnmsden \\as telling
Coll:'man to ht!r face that he thought that she und Schlnchet \\ ere ..doing a really great Joh in a
IL'J) dw/lrngi11g .\it11ation. "and that he did not "1rnnt to see little thi11g1 like thl! /COOP] enwif
d1,rns,·io11. like ..,idet/'(/ck f"!OJl!I! ·s 1·ie1 r., of'hmr ire/I eve1:l'lhi11g acttwf~r is going.·· Coleman
\\US certain!) a~king questirn1s that ,,ent to the scope of DO rs authorit~ O\er SCI - question s
tlrnt Commissioner Peters. for oh\ ious reasons. wanted to quick I: tamp dm, n •- but that is no\
insubordination.
The same \\ as true as or i\·larch 28:

•

Coleman met \\ith 8runsden earl:, in the morning and told him. in effect. that she
belie\ed that EO 11 barred DOJ"s actions. The recording of the comcrsation re,eab
that Coleman did not tell Brunsden that she \\ould refuse to follo\\ his commands;
rather. the furthest Coleman went \\US to state that .. I think ,,hat ;-Ou are asking me tu
do is not fo!lm,ing Executi,e Order 1 l. It real!:, is ,,hat's happening and I don't foci
comfortab le\\ ith that:· But Brunsden - apparent!: out of frustration - ended the
conversation ,., ithin minutes.
• Coleman then met ,,ith Peters: again. the recording confirms that neither Coleman
nor Commissioner Peters said m1y1hing about Coleman foiling to folio,, Brunsden·s
directions. At most. Commissioner Peters said that .. this isn't \\orking ouC and that
SCI .. has 10 be full:, integrated into DOI .. and "to operate the \\a) C\Cr)one else
does ... \\ hich prompted a discussion about EO 11.
• Later that da:,. Colcman and Sch lachet sent their .. \, histleblo\\ er'· ernai 1. The email
said nothing about any um, illingness on Coleman or Schlachet's part to fol lo,, order~
from DO [ senior staff. (That \\as no doubt intentional.)

In othi.' r \\\1rd s. at the time Commissioner Peter:> terminated Coleman. she simpl) had n,i t
committed the supposed!> ftr('nhle act - r~fusing to take direction from Hrun sden or Peter:-, in
an:, concrete \\a:,.

\\ ~ ac(~rt IL,r purros~~ of thi:, un . i\_:. :,i'i that Brun -.d~n subje-:th el_:. interpreted ( olemc111 · ~
~t,ll-:ment that she did not .. feel comfortable\\ ith . .. \\ h~H ) o .. are asl.ing me to d0" :.ha refu~al
ll) act. and that he con, e, ed as much to Commissioner Peter:i and DOI senior staff that mornimt.
am! like!_:. on other occa~ions. 1 5 But that is too slender a reed on \\hich to balance a terminati~n .
E, en if \\C do not impute Brunsden ·s mis- or O\ er-readtng of Coleman· s comments to the
Commissioner. this ,,as stil l a situation ,,here. b) Commissioner Peters' O\\n account, fine
distinctions mattered great!:,: a statement that Coleman was "not comfortable .. \\ ith D0\'s
actions "ould 1101 ha, e been enough to terminate." hereas a statement from Coleman that she
,, as .. not comfortable and ,, ould not proceed .. 1rould have been. Yet Commissioner Peters did
not have Coleman confirm her position in his presence. or ask Coleman an) questions about the
scope of her refusal. That shO\\ s indifference to the details of her alleged insubordination. and
thus retaliatory intent.
That was also true because the assignment that Brunsden and Coleman had been
discussing that morning was particularly fraught: Brunsden wanted Coleman to lead individual
meetings with SCI staff to com·i11ce them tu stop asking questions abo111 EO 11 {///d the propriet_1
<~f'DOJ's takeorer of SC I. Supra at 13. As Brunsden later put it in a memo. Coleman had a
.. responsibilit) to manage" the SCI stafrs .. questions relating to [EO 11] and the unit' s
independence:· In other \\ords. the instant assignment \\US not focused on DOl's policy
initiati\ es at SCL i.e .. to hire auditors and,, ork on S) stemic cases: nor did it relate to Coleman ·s
title. or to even the CISO issue. Rather. Brunsden sought to ha\e Coleman convince SCTs staff
of a particular, ie\\ - EO I l and the BOE re mlutions authorized DO l's control o,·er SCI- that
she he lie, ed to be false. i, ,f
the morning of' \1:lrch 28. Brunsdt:n tt:stifit!d a~ iollo\\S ; "/ ni.!w1 / I/just bo! upc11 Like:, I h<1d so111,;1hi11g I
di12cti:d to do I II u.1 tr_\ in~ w do 11 h,11 I could /0 fulfill ii right~ I did11 'r/cd lik<! and I /.:11m1 that slrt! h<1.1
q11t'stio11s aho111. yo11 k11011 ro I I. ubo111 authori(\ If e II t!r<.'11 t 0111hr: same tc:am ( ·1ear(1 II';_,• did11 ·1 St!c (I •• 10
t.'_, t! 011 this So yo11 k11oi1 at thaI point in time ma_,·he orlrer pt!oplt! 11 rmld hare co11tin11t!d the co111·ersa1io11 hur
from 111_1 perspec1irr!. 11 c! 11 t.?rt! Jinishcd II ith J11rtht!r d1sc11ssiu11 of Ihur And l nt!eded /0 seek u111 g11ich111cr! frn111 111.1
supo!n isors .\/_1 l'it!H II as that sht! l11.1d 111ud1: ii prt!U_I clear II hut sh.: could du or co11/d11 ·1 du·· Though not
n.:Ct:!$Sal') to reach our d~cision. \\C disagree that bl!ing ··prett~ clear.. on \\hat a subordinate \1ill or 11i1\ n,)t do is. in
fact. sufficient basis on which to ground a tcnnination.
':\s to
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Brunsden·s script for the anticipated indiddual meetings ,1ith SCI staff\,aS (bolding in original: spaces omitted):
•

This office is part of DOI.
Purpose of n:le1 ant authoritie s including EO 11 and Board resolutions was to make the otfo:e
independent of DOE and part of 001.

•

Squad 11 is the Inspector General for the DOE (JG-DOE).
lG-DOE describes functions of the ofticc to provide mersight of fraud and corruption at DOf:.
Squad 11 JG-DOE conforms to names of all other units in DOI sening this function
Special Commis,ioner of lm cstigation is the ci, ii ser, ice title for the person at head of thi ; ,1ffi,~.
nothing requires it to be the name of the office
\\ c 11ill no longer be using name SC I in letters. mem0s. or repons

•

!Ci-DOE must compl~ 11ith DOI struc ture and procedure~
This mean s staff r,:pon up cha in from JG-DOE u me lo Susan tu l.e sle~ 10 Commissioner.
This mt:arb sta fi must foEo\\ proc·edure~ all other squads d<.' ( <'!.g subpoenas. criminal rt:fcrral s.

l. nderstaml:

l ndrrst:ind'?

t: lC)

t nderstand'?

\\ hc:thcr failure ll\ ful l,)\\ a directi\ e l,l con1r(u/1L't 011l· .101111 si11cerc!l,1 hdcl lt!go/
llllL'l'JJ/"e/1111011 could just if~ an ad \ ers.: pi?r~un nel action appears lll he an issue of first impri:::,, ion:
\\c could !incl no preci:dent on the question. Our\ ic\\ i:, that 8run:,den·s insistence that
Cokman tal-..e the lead on quashing SCI staff~ que!>ti um relating to LO 11 \\as itse lf a retalidtOr)
act. Brunsden 1-..ne\\ that Coleman herself had serious questions about the legal it) or DO l's
actions. see suprn at 69. and )cl he had instructed her on !\·larch 26 that .. It' s not your joh or
Dan·sjob to question the realignment or transition." adding that ·· jf )OU think there is an issue
\\ ith commun icating that. I don't,, ant to hear EO 11 this. EO 16 that:· Brunsden appeared to
conclude that one \\a) to a,oid "hear[ing] EO 11 this, EO 16 that .. in the future \\as to force
Coleman to take a different line in front of her staff. ··Where the emp loyer pro\okes a reaction
from an emplo)cc, that reaction should not justify a decision to impose a disproportionately
se\'ere sanction ." Anderson v. Swte of New fork, Oj}7ce of Court Admin. o/Unff,ed Co11rt Sys.,
614 F. Supp. 2d 404,431 (S.D.N.Y. 2009), ajfd sub 110111 , Anderson v. Cahill, 4 17 F. App·x 92
(2d Cir. 20 l l ). And in any C\ ent, the question of\\ hat precisely Coleman had supposed I)
refused to do was highly important and relevant in this context, and Commissioner Peters
devoted insufficient attention to that ke) issue .

Second, regardless of \\·hether Coleman \\ as in fact "insubordinate, .. substantial direct
and indirect e,idence sho\\s that Coleman was fired because of her \iews regarding EO l l. and
not due to an> supp()Sed failure to folio\\ DOI directi\ es. The first crucial factor b that. during
Comm issioner Peters' initial meeting\\ ith Co leman on March 28. he explicitly said t/J{I{ Co/e111(111
had to lean? SCI because of her rielrs. It is \\Orth re-quoting his statement in full:
Peter,\. }'011 are entitled to disagree irith me abow hem lo read Executh'e Order
I I. fo11 're a smart person am/ you don't agree \l'ilh my reading of it, you are
entitled 10 not agree \rith my reading of ii. But you are 1101 entitled to both 11·orJ..
for me and disagree witl, my reading, right'! So I think, rou know, I thin!.
fra11J,;/y, yes you are entitled to disagree, but you are not entitled to bot/, di.rngree
and be the IG of Squad 11. I think that 1 want to do this i11 a ll'ay that is, I 1ra,u
tu du this in a 1rny that minimizes problems/()t you. I \\'On/ /0 do thh, in rhe mosr
decent 1rny possible. I think you need to resign because I think your l'iei,· of the
laws and requirements are different from mine and at the end of the day, I get
to make that decision.
(Emphasis added.) See n!:w supra at 77. Commissioner Peters did not describe Coleman's
failings as ••insubordination" or "failure to folio\, directions ... Rather. Coleman needed to go
because "her view of the ![ms and requirements [is] different from mine:· This is not
ambiguous; it is a clear statement from Comm issioner Peters that Coleman could not remain in
•

•

!Ci-DOE mu s\ imph:ment the \ isi on and goal; ofth..: DO I Commis sioner and hi s dcsignees including IC.DOE and me.
::- This means implementing the\ i;ion and goals a; described b) IG -DOE and me.
::; This means staff must. among other things. pursue s:,stem ic inYest igati ons of fraud and corruption
at DO E.
l ndrrstand?
Your rule is
In th at role. ;,OU ,,ill he: e,rec tcd to pursue this mission. This mean,. among other
thing,. co mm un icating to staff reports to :,N1 ,,l! Jt ,, e ha, e discu ,~ed tDd;i:,
.\re you willing and able to do this'?

lh.:r pusiti0n hecau:,i: she .. disag.rt:e[ dl \\ ith his rcddi ng· of I U I l. ·1hat is certain!:, hem
Cl, leman interrreted it: he r fr,ll ,\\-Up ern ::iil v, ( omm i-;sioner Petl?r5 latt:r that da:- d1."\e, n0t
add re:,5 ··insubon.lina1i0n·· at all. but rJther contains a length~ recitutiun of Colcrnan·s \ ie\\ of the
gO\ erning la\, .
The second crucial point is lhat Cokman·s termination letter also says nothing about
Coleman's supposed insubordination. The letter describes the issue as "an intractable
disagreement ... regarding the scope of [DOl's] mersight" - in other ,,ords. a disagreement
about a legal question. The bulk of the letter presents DO l's interpretation of EO l I and other
legal authorities. and cone ludcs that termination is warranted because the Commissioner lacked
"complete confidence .. in Coleman as a result of her ·'actions and performance." 107 Like
Commissioner Peters' comments to Coleman earlier that day, the only reasonable inference to
draw from the termination letter is that Coleman was fired because of a ·'disagreement'' about the
la\\, and not because she refused to fol lo\\ directions.
Put simpl). oral and \Hitkn e, idence simultaneous with Coleman's firing demonstrate5
that Commissioner Pt:tl'rs terminated her because she did not share his .. reading" of EO 11 or hi s
'"vie\\' of the laws:· It is hard to imagine JJOS/ hoc testimony about the cause of Coleman·s firing
that could be more persuasiYe than this clear-cut contemporary e,·idence. And we heard none .
Third. ,,e conclude that even if Coleman was fired for failure to follo,, Brunsdcn·s
direction:;. that failure was too closely intertwined with her complaints about the legalit) of
001's actions as to be actionable. That \\Ould be true e\c n if the inciting directi\e had been
something other than forcing Co leman to contradict her beliefs about EO 11. Supra at 92-95.
Coleman's core complaint was that EO 11 and the BOE resolutions made clear that DOl lacked
the authoril) to directly o\'ersee and manage SCI. If DOl"s senior staff did not underst::md that
bd'on: tht: 1 recei\ed Coleman's email on !\·larch 28, they surely kne\\ it afternards. Any
supposed failure to follov,· Brunsden 's directives was thus inextricably tied to her (protected)
.. ,,histlcblO\,ing" complaints. Put another way. the failure to folio\\ orders \\ould have been no
more than a manifestation of her legal dispute. Logic and the case ta,\ supports our
undcrsrnnding that ,,·htstleblo\\ er la,, s shou ld protect complainants\\ ho refuse to fol lo,, an
illegal order. See Zielonka. 120 A.D.3d at 927. In such circumstances. it is all but impossible to
conclude .. that the adverse action would not ha\·e occurred in the absence of the reta liatory
moti, e ... Zann K1rn11, 73 7 F.3d at 846. And because '"retaliation [need not be1 the onl 1 cause or
the employer" s action,·· id , the requisite causal nexus is present.
15

For those reasons. and considering the record as a whole. 1' \\ e conclude that Coleman
\\aS tcnninated .. tn retaliation for·· infom1ing Commissioner Peters of her ,ie\\ that DOl"s
takeo\er of SCI \ iolated the go\ eming law.
The letter' s p.:nultimate paragraph inrn hc s "performance·· issue s --documented in SC\eral memoranda \\rnten b:
\Ir . Brunsden:· but as discussed herein. Commi;si('l ner Peters testift.:d that those perfonn.rnce issues \\Crc n,'t th e
tru~ cause of Coleman· s h:m1inmion
The record contain, other c, id enc,;, ~r retaliat(>r: intent. f-i1s1. Commi ~s io ncr P.:ters concetkd!) .. brusqu e·
trc:itment of Co leman at the f cbruar;. 27 ··ultimatum.. meeting an approach that he testified \\as designed t,. 1 ·ba,h
up·· Brun;dc n and i11dtkC Coleman to de )ist an) que,tioning of the DOI-impo sed reporting structure ,,a, h,,th
suftic ientl~ unu ,ual and close in time 10 Coleman ·; questi0ning of Commi ss ioner Peter; authonl~ as to be

2.

Sc hluche t

Schlachct ban easier ca:.c. hoth h..:-:aus.:- the L in.:umst,rnce::, t1 f his demotion ar..: clcar-rnt
:rnJ because Lambiase·s actions subsequent to the demotion prcsent unmistakable C\ idence of
retal iator: intent.
The timeline is undisputed. Lih.e Coleman. Schlachet had been ele, ated to his ne,, role
deput~ less than l\\o months prior. ha, ing been regarded as a high!::, promising and qualified
candidate. Unlike Coleman. Schlachet had not acquired e\Cn a perfunctor) disciplina1; record
during his brief time as Coleman's deputy: there is no e\'idcnce that Sch!achet ,,as an)1hing
other than a model employee during this period. Then. on March 28, Brunsden \\role Schlachct
an email asking him to .. confinn whether [Coleman·s] email reflect[ed his] views:· Schlachet
responded that the emai l did ..accurately reflect [his] \ ie\\s:· He was demoted the next da). A
24-hour gap bet\\'een the protected report and the adverse employment action is highly probative
.
.intent. ,iee
C'
o f reta I 1atory
supra at I _7 8. "'9

a5

Lambiase also con firmed thm Schlachet · s agri::emcnt \\ ith or adoption of the legal
pnsitions expressed in Cokman·s rnrni! \\as the proximate cause of his demotion. As Lambia~e
explained to Schlachet during their March 29 meeting. Schlachct's agreement\\ ith the .. ,ie\\s··
in Coleman·s had caused Lambiase IO lose faith in Schlachet·s abilit} to perform. The 1-..e'.' claim
\\as:

So. 111y i11!erJ>rl!f(ltio11 cf.·l1w.11a1-i(l ·s rit>1u. ll'hich arr! 11m1 interpreted as your
de,r.1· m H'e!I, are that. included in thar vie11·. w11. is not acce1>ti11g direction/i"om

the DOI co111111i.1siom!r or /11\ desig11ees.

l rom this. Lambiase cone luded that she could not .. ,rnst {Schlachet/ in tlie/irsr DIG position w
he the person 1rho is co1111111micoti11g and implementing the direc1io11 <lthe commissioner of
DOI·· Lamhiase then rcaffi11T1ed her position during an inter\' ie\\ for this im·estigation.
That logic does notjustil) Schlachet·s demotion. for at least mo reasons.
reta!iator:, . \\ e note for the record that \\e find Bron1er's testimon) about the source of the tension at that meeting
Coleman·s supposed um, il!ingncss .. to do cases and to be proacti,e'· •- strains credulity, given that: (I) Coleman
had been al SC! for bare!} three weeks: (2) she had been praised b) her direct manager. Brunsden, the week before.
foll0\1 ing the Februar) 21 restructuring meeting: and (3) th e sequence of e\ ems and Commissioner Peters' 01,n
testimon) wnfirm , that Coleman ·s suppl•Sed foilure to folio,, the chain of command had triggered the .. brusque ..
response St'<'i'lll,I. Coleman· s termination on \larch 28 1, as itself sufficient I~ .. brusque.. as to create the same
inference Coleman wa 5 kept \\aiting in a DOI conference room for near!::, 90 minutes; when DOI leadersh ip
arri\ed. the~ brought two anned Peace Officers and proceeded to march Coleman through the SCI offices to clean
out her de;k. There ,vas. so far as the record reflects. no polic~ goYcrn ing procedure for lcnninations or an~ rein ant
precedent So ,1hile we cannot and do not conclude that there \1as a retaliator;, de\·iation from a particular polic~ or
practice for terminating high-le, e l emplo) ees. \\e can and do conclude that DOI ·s handling of Coleman ·s
terminauon ,,as objecti\CI: cxcess i\t! in the circumstances, in a manner that appeared designed to single out and
intimidate her. and that thi s furth er bolsters a finding ·<i f r~rnli.iti on.
Lambiase te,tilied that Schlac het· s --adoption .. of Colcman·s I ie11s madc> her realize that Schlachet "11 ,1.1p,111 ")
For ob\ious reasons. we do not credit this s.: \f.
se n ing t<:~timon:. Sc:hl.1chet ·s agrel.'11\<:ll! \\ ith C ukman· s --yje11 ; · did not anti could not ha,,: rctro.icti\ el: don,:
an: thing to change hi s j,;b performance

rh<.! .J11uv1c1sic1- l.>an Jr:t1111 1h01 \It!ro1 r gut ing 1at m1~1io11 done ."

/1 , · I .i-- hi2 s~ ·~ ··,nt,'rrr~uti,111· L'I t L, kman·s \lJrd i :28 c m21 I le) im.lud:: :1 r-:tu":il t

··..11.. ccpt(] directiun frum the DOI cummi:>sion..:r or hi s Lksignecs·· \\as unreasonable . Put simp\~ .
Cnlem;:u,·5, email did not sa~ an~1hing ahout refusing direction from DOI. Rather. it expn:ssed
certain ,·ie\\S about the l..1,,. and about the impropriet) of D01"s actions. Supra at 79. lndeed.
the email consisted of nnthing bur legal and polic:, .. \ ie\,s·· - there \\ere no action items. bottom
lines, or other ultimatum~like statements to be seen. That is no doubt \\h), when Brunsden \\rote
tn Schlachet that same da~. he asked \\ hethcr the email ··reflects your\ ie,, s:·
\\'e ha,e no doubt that Coleman·s email ,,as careful!) \\orded - all the main players in
this particular clrama (Coleman, Schlachet. Peters. Bro\ ner. Lambiase. Brunsden) are or \\ere
attorneys. But the email said\\ hat it said, and what it said was that Commissioner Peters and
D01's senior staff had exceeded their legal authority; Lambiase was nor free to read anything she
wanted into the emai l, much less the particular thing that she felt would justify Schlachet"s
demotion. Doing so wus reckless and,, rong. and creates a strong inference that Lambiase
retaliated auainst Schlachct because he had told the Commissioner that D01's ta~eO\er of SCI
exceeded D~or s legal authorit) . I l 'l
Second. even if Sch lachet had refused DO I's direction in the \\U'.- that Lambiase thought.
that n:fusul \,ould still not be actionable for the rea sons addressed abO\e - declining to folio\,
da\·-to-da, direction fr(1 m Brunsden \\OUld ha,e been t00 tiuhth intem,ined \\ith Schlache1·s
pr~teded.concerns about the illegalit) ofDOl's actions. S1qm1.at 87 . 111

l\lorcover. if \\C hnd questions about Lambiase·s motives in demoting Schlachet, her
dogged pursuit of Schlachet's salar:, reduction from March through Jul) 2018 \\OU Id ha\ e
rt!tnO\ ed all doubt. See .1111 ,,·a at 87. Those actions \\ ere patent I) retal iator). It is true that. in
man 1 instance::;. the salar: reduction that accompanied Schlachet"s demotion \\ould hm e bt!en
processed immediately. and so there \\Olild ha, e been no .. neect·· for Lambiase to folio\, up\\ ith
DOE and DCAS to can: the pa) cut fornard. See supra at 87. However. there \\as no ··need" to
do so as thingi stood. Lambiase (and the others at DOI with \\horn she testified that she \\Ould
ha,e consulted. such as Brm ner) ,,ere ,,ell a,,are that Sch lachet had filed a ,,histleblower
claim. and that this investigation \\Ould ultimate!) pass on the question of \\"hethcr Schlachet ,,as
entitled to his first deput)-level salar). Siller ackno,, !edged as much during the June 5 meeting
,., ith Schlachet and Lambiase . .\llpra at 88. the point being that if Schlachet pre\'ailed, he ,, as
going to recoup his full sa lary. and if he did not. Schlachet ,,as going to have to pay back the
difference. ln other ,,ords: someone ,,as going to owe someone something at the end of the da:.
Lambiase al so testified that Schlachct's failure to discuss his legal concerns \\ ith her personal]~ led her to
conclude that Schlachet could not be trusted . \\ e do not find this tcstimon) persuasi\e in light of: ( 1i Lambiase·s
contrar: l<!stimon.:, regarding the import of follO\\ ing DO!"s chain of command (it! . Lambiase·s testimon) that ··, f
)OU have a problem. )OU go to )Our direct repon .. and .. ,\e decide what to escalate." supra at 56}: and (2) the fact
that Schlachet did discu ss his 1.:-gal concerns about the CISO iss ue \\ ith Lambiase at the Februar:- 13 meeting\\ 1th
Sdler. Co iem an. ;ind Brunsden concerns that Lambi a;e ad.nO\, ledged and \alidated in the moment. but ig nor·:d
the ne,t ,,eel-. . ice Sll/l/'<7 al -H>. -l9
l.ambias1: also te,tifi ed that sh.:: "ne1:dt:d change agent, in that job:· But the on!~ reason Lambiase offered for
wh.:, Sch!nchet could not be a ··change agent" \\:1 5 his .igrcemcnt ,,ith Colcman·s legal ,ic11s Moreo,er. the fa 1.t
thal Sc hladict 1,a~ dcin,)ted for e:-.pres; ing a, ie\, that lirnm,len ~/lt!c'Uirn/{1 mht!,I hi111 to 11ro1·idr: raise~ stronh!
equi table. entra pm1:nt-s1 .:, le co ncern ; c.;c'i: l 1Llc•1•s,, 11. 61-l I' Supp 2d at .J.31 .
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1hu~ li ttle p,,int t,, [ ambi,.bc·s in:ii ~tcncc that Schluchet·s salar~ be reduced
0ther tl ldll [,·, 111 t1' ; t ~hnrt-tern1 r.::in (ll) "l ch lachet , i ';

111

tl,l

hen if it ,,as r.:a::ionabk to pursue th-: sal;.ir) redw.:tion in the abstract. the particu!..1r ,,a:in "hich Lambi,he did so \\a s not. Indeed. her \la: 5 letter to DCAS highlights the remarkable
kngths to \\ hich she ,, as ,, ill ing to go to ensure that Schlachet' s salary was reduced f'ortlrn ith.
\;amcl). in that letter. she: ( l) misstated facts to a fello,, City agency: and (2) made
representations that square I) contradicted DO l's position as to Coleman.

T0 induce DCAS to apprmc (or at least not bloch.) Schlachct's salar) reduction.
Lambiase \Hote that she had .. demoted ivtr. Schlachet ... as a result of his expressed
umrillingness and inability to carr) out dirt:ctives and receive assistance that the DOI
Commissioner. and I, deem necessar) to carr) out his managerial duties ... ·· (emphasis added).
That was inaccurate: Schlachet had ne,·er ··exprt!ssed .. any ··um, illingness·· or •'inabilit) ·· to do
anything- a point he made during his March 29 demotion meeting with Lambiase and thereafter.
To the contrary, Lambiase had supposedly divined Schlachel's unwillingness to follm\ DOI
directions from her "interpretation of Anastasia·s vie\\S [in the March 28 email 1. \\hich are no\,
intapreted as )Our\ ie\\S as \\ell." 5,"uprn at 83. As stated above, that interpretation \\US neither
reasonable nor actionable. But \\hatever it \\as, Lambiasc·s position ,,as clear!:, an
i11terprc1atio11 - she understood that Schlachet had not affirmati\el) refused to folio\, direction s
or, oi..:ed an) inabilit) to do so. As such. Larnbiase·s Ma:, 5 representation to DCAS that
Schlachet had "exprc,~ed w111 illi11g11ess and i11abilitr t<1 carr) out directives" \\as simpl:, not
true. and might be construed as an intentional smear on Schlachet' s professional reputation in
ser\ ice of a perceived short-tetm benefit to DOI senior staff.
i\.forcO\ er. the !\la) 5 lener contained multiple descriptions of the Special
Commissioner"s broad power to control his or her office: namely, that (I) ··The Special
Commissioner.,. is the head oftht: unit common!: referred to as SCI": (2) ··all SCI unit staff
are ... hired and overseen b) the Special Commissioner··; and (3) "[a]s Acting Special
Commissioner. it is [Lambi asc·s1 responsibility to determine [ho\,] and \\hen SCI ernplo::,ces
ma~ be hired. terminated. and demoted:· As discussed abo\ e. these are all accurate stakmems.
But they are all inconsistent\\ ith the restrictions that DOI imposed on Coleman during her
tenure. If the Special Commissioner has hiring and oversight responsibility. then DOI had no
authority. as BrO\ner and Lambiase had stated. to "'Stear· or "lake·· a SCI line for the CISO
position. see supra at 49: Lambiase and Brunsden lacked the po,, er to direct Coleman to hire
auditors or desist from hiring intake personnel. s11prn at 44; and DOI could not unilateral!)
·: Lambiase testified that she felt obliged to pursue the salal) reduction for t\\O reasons: (I) bec ause Schlachet \1a ;
no longer performing First Deput) •lc\el \1 orh. he 11as not entitled to lhc accompan) ing salar:: and (2) reducing
Schlachc:t's salar: earlier rather than later \\ Ould limit th e amount of mone:: that Schlachet might ha1 e to e\entuall:
pa~ bac\.. to Cit:. thus reducing the financial strain on him . \\'e find neither explanation persuasi1 e As to the first
point: it is true that Schlachet 11as not "entitled" to the higher salaf). bul the question is 11h.:ther it e1 idenci!,
rctaliatOI) intent for Lambiase 10 tah.e the time and ma\..e the substantial effon required to cut through the
DOE DC.-\S burcaucrac) 10 sec ure that salar: reduc tion. ser! supra at 87 all during a time 11hen. b) her 011n
tcstimon: , Lambiase 11as stretched thin b; sen ing in two roles (DOI Ot!pUI) Commissioner. and Acting Spe~ial
Comm issione r). Put anoth er 11 a) . giHn the circumstances. the fa ct th at Schlachet"s salar: reduction remained a
high priorit) is suspect. Scc,)nd. th e record demo nstrates that Schl achet \\as perfect!: happ) to co ntinue to recei, c
the higher salar~ and tah.e the ris~ that he might ha, t! to pa:- bad, the Cit) in thi.' future S11p1 a at l 3 5. Lambiase
,,.i; not he;ping S.:: h!:ichet b:, contra\ening his \,i shes

1mpc13c' Du 1·~ i:m rl0:ment and imestig atiH· policie, 0n SC l staff. 1111wu at 19. e, en ifthn;;e
r,lli..:ie 3 \'.c r~· l1bjecti\el: s•. penor t0 S(Ts.

The gap het\\een Lambiase· s \ ie\, s about her O\\ n autborit:, as acting Special
Commissioner and Cokrnan·s powers cannot be fair!:, bridged. We assume that Lambiase did
not intend, \·ia the /vlay 5 letter. to contradict an) of D01's prior positions as to Coleman. But
the problem is that the facts speak for themsel\ es. L;nder the la\\. the Special Commissioner
does ha\'e legal authority to ··o\·ersee·· his or her own staff as he or she sees fit: that is what
Stancik and Condon did. In hl! r capa-: it:, as a DO! Deput) Commissioner. Lambiase told
Coleman {and testified to the undersigned) othern ise. Both cannot be true. It is ironic (at best)
that DOI senior staff chose to accurately portray the scope of the Special Commissioner· s
po\\'ers in a letter to DCA S seeking to further punish Schlachet for agreeing with that precise
lmderstand ing of the law.
For the foregoing reasons. \\e conclude that Schlachet's demotion was ••in retaliation for··
the assertions he and Coleman made via email on March 28. and was thus impermissible. 1.J
3.

-

E\'en if \\e assumed arguc:11do that-Januar:- 2018 title change \\ as an ad\ erse
employment action. hw see supra al 36. there is no e\ idence that DOI changed his title ··in
retaliation for .. any protected complaints. The only protected complaint from-in the
record is his pos\-March 28 letter to Corporation Counsel Carter and Councilman~ that
complaint could not have caused DOI to take an: action more than two months prior.

~ s to
See supra at 36. -testified
t h a t - - was generated by what he percci,ed to be the ill effects of D01"s
takeoYer of SCI.if. his dismay and personal discomfort" ith DO l's mismanagement and
disinclination to hear out contrarv vie\\.'S. But nothinrr in the record connects DOl's mana!!ement
St) le to~rotectcd complaints. To the contr;ry. the record shows that DOI bega; to
impose its O\\ n policies. procedures. and \\ ay of doing business on SCI as earl: as possible, and
b: the \ er> latest in January 20 I 8. i.e .. far before-complained to anyone. There is thus
no actionable causal link.
£.

Other Concerns

During interYie\\ s. DOI senior staff e\pressed concerns about the baleful consequences
that \\Ould result if these \\histleblower complaints are sustained. Among other things. DOI
' \\ e do not conclude that Schlachet"s demoti on \\as .. in retaliation for· · his \larch 2018 \\histle b]o\\ing repon to
Councilperson Lander. Th e record does sho\1 that. afier the '.\larch 26 C110 Council hearing. Commi5s1oncr Peters
immediate!~ , u~pectd that Schlachet had been the person ··at scr· in contact with Lander. and that he
com municatt:d his suspicions to Lambiase and Ramratan. Supra at 68 , And in man:, circumstance;. Schlachet" s
demotion on \ larch 29 - three d.!) s later \\ Ould be stro ng circumstantial e\ idcnce of causat ion. Her c. hcl\\ e\ er
the significant e\cnts of \larch 23 - i.e.. Brunsdcn's requesi that Schlachct affirm his agreeme nt \\ith Coleman·,
"\i<!11s·· and Lambia;e·s e:-;plicit reli ance on that affirmation - \1·ere an intcf\en ing cause that s1\amped the impon
of Sch\achct·s dealings \\it h Lander. That said, if \\e had an:, doubts about th.: sufficien c:, of the c\idem:e
,upp0ning cau,u tio n as tll Schb ~het. 1he Land er e.\cl!a n~c \\ Ould cut meaningful !:, i" Sch!achet"s fa\ 0 r.

\\itne:,:,6 le::,tifi ed that a finding ag,iin::,t DOI \\OUIJ re,,arJ Coleman anJ Sch!uchet·:,
··-,andbagging·· beh,n inr. i.e. the Ji:,su n,mce hen,een their agreement\\ ith DO! sen ior stafi
during the in ten k\, proce..,~ ah1..1 ut the n(:ed for changes at SCI and their subsequent\ ()icing nf
legal concerns. Commissioner Peter~ also testified that sustaining the complaints \\mild inhibit
his abilit) to effecti\el) lead DOI, because: (I) as Commissioner. he regularly makes
authoritati, e legal decisions for the agenc): and (2) if disputes about the propriet:, of those
decisions are protected under the \\'histleblower La,,, that would be a license to second-guess
his leadershir. which \\ould lead to chaos. \\'e believe these concerns are oYerstated; the)
certainly do not change our conclusions.

As to the ··sa ndbagging·· concerns, \.\ e understand \\ hy DOI senior staff might feel
aggrieved by what the) considered to be an about-face by Coleman and Schlachet. As se\ era!
\\ itnesses testified, while DOI leadership expected to receive push back about the SCI
reorganization, the) did not expect the pushback lo come from their new appointees. All the
same, the record does not support a finding that either Coleman or Schlachet knowingly misled
DOI during the intervie\,· process. At the time she applied for the Special Commissioner role.
Coleman was gainfully employed at Fordham University, in an objectively excellent job. It is
inconcch able that Coleman would ha\ e le ft that role to take on a new job at SC I knowing that
she intended to immediate!,:. raise serious concerns about the legality of her ne\, putati\C bosses·
actions. (As Siller testified. that ,,ould ha, e simpl) been irrational; we find no e, idence to
support the notion that Coleman ,,as irrational.) Given his position and tenure at SCI. it is more
plausible that Schlachet harbored legal concerns about the SCI reorganization and knowing!)
withheld them until his promotion was secured. But it is unclear whether and to what extent the
legal issues go\ em ing the SC I takeover arose during any of Schlachet's interviev,s. and so the
degree of an: .. sandbagging"· is unclear. Schlachet also testified that he \\ as told b) BrO\ ner in
the fall of 20l 7 that DOI ,, as \\Orking out formalities of the takeo,er with Howard Friedman and
DOE •- a promise that \\ ou!d ha\ e assuaged Schlachet" s concerns in the shon term. but ob\ iousl,:.
not in the long run.
In the end. \\ C thin~ an:, concerns about Coleman and Schlachet's candor are ultimate\)
irrelevant. The relevant question under the \\'histleblo\\er La\\ is whether a complainant" s be! ief
that she \\as reporting ab usive conduct \\as reasonable al the lime she made the complaint. Here.
even if Coleman and Sch lachet had no .. legar· concerns at all as of December 2017, numerous
inter- en in g events o, er the next four months would have caused a reasonable person to
reeYaluate that position. including but not limited to: (I) learning the full extent of DOl"s
takeover of SC I. and the ··brusque·· manner in \\hich they intended lo procee<.L supra at 55: (2)
the CISO issue, supra at 45; (3) re\elations about DOI"s failed attempt to reach agreement on a
1\·!0U and letter agreement \\ith DOE. supra at 75; and (4) subsequent legal discussions \,ith
Friedman. Carter, and others. supra at 65. We also conclude that DO l \\ itnesses' concern about
Coleman and Schlache1· s lack of candor \\as colored b) the ob, ious breakdo,,n in trust that
occurred bet\\ een Februa0 and i\ tarch 2018 a breakdown for\\ hich DO I senior staff. at the
least. shared blame - and subseq uent re\ elations that Coleman and Schlachet had been record in~
meetings and comersations during that period (a practice that. ,,hatever else one might sa,:. ubout
it. has nothing to do \\ ith the ··sandbagg in g·· issue).

.-\s t1 1 Cc,rnmi s:;i 1ner Pe ters' slipper~•slore argument : ,,.e , er:, mu~h doubt tha l n rulin g
:-u~r.uining th;: ins t:mt compl..1i n'. ,,. ill pre)\ e w be .'.l practi ca l probkm. und eH·n if it \\ (L it i., n
r.:sult cornrelled b:, the \\.histkblu\\cr L1,, .

Initial!). it is simply nm accurate to sa: that DOI staff have (or\\ ill h,n e) free license to
sccond-uuess Commissioner Peters' le!!al decisions. As renected b,·
. the above discussion. not all
inaccurate legal interpretations will constitute ·"abuses of authority:· The \ ast majority of those
deci 'iions will n t resemble the decision here - an overturning of decades of established practice
ba~ed on an ill-concl.!i, ed legal basis. Indeed, we think the circumstances of the instant
independent investigation - by all accounts, the first \\'hist!eblm,er La\\ claim e,er brought
against DOI senior management - demonstrate that such claims are and will continue to be rare.
Further. even if ,ve thought the Whistleblower Law generated bad policy outcomes as a
matter of internal DO! management, we (and 001) still would be bound to follow it. The
problem. such as it is, is that Whistlcblower Law was not written specifically for DOI. But the
Whistleblowcr Law clearly applies to DOl, and protects DOI and SCI employees; it also
provides that DOI is the only valid outlet for Whistleb!ower La,, claims. There is simply no ,,a::,
around the awkwardness, other than to treat complaints tu the DOI Commissioner aboltl the DOI
Commissioner"s alleged abuses of authority as protected complaints.

-

-

~1oreo,er. if the practical effect of the \\'hist!eblo,,cr La,, is that DOI must tread slightl:,
more careful!::, than other agencies in meting out discipline to employees after abuse-of-authorit:,
claims ha\C been ad,anccd. ,,e do not think that result is inappropriate. Indeed. we can think of
frn agencies better suited for that task than DOI: an entit) that is. at the end of the day. charged
\\ ith maintaining high standards of public trust and govemance. 1 l.J

V.

RECOMi\lEi\'.DATIONS FOR REMEDIAL ACTIO~

Under the \\'histleb!o,,er L.rn ... [ulpon a detem1ination that a retaliatory adverse
personnel action has been taken ... the commissioner shall ... report his or her findings and. if
appropriate. recommendations to the head of the appropriate agenc) :· N .Y. Adm in Code § I 21 l 3(e HI). The commissioner must also pro\ ide the complainants,, ith --a \Hinen statement of
the final determination .. "hich .. shall include the commissioner's recommendations. if any. for
remedial action." Id § 12-1 I 3(d)(3).
The head of the agency ··determine!s] ,,hether to take remedial action;· id. and reports
that determination to DOI. id. Under the \\'histleblo\\Cr La\, ... [r]emedial action·· means ··an
appropriate action to restore the officer or employee to his or her fonner status. ,,hich ma 1
include one or more of the following: (i) reinstatement ... to a position the same as or
comparable to the position the officer or emplo) ec ,,ould ha, e held if not for the adverse
personnel action ... (iii) pa::,ment of lost compensation [and] (i\) other measures necessar:, to
address the effects of the ad,erse personnel action:· Id§ 12·113(a)(2). If the commissioner
determines that the agenc) .. has failed to take appropriate remedial action. the commissioner
shall consult \\ ith the agenc:- ... head and afford [him or her] reasonable opponunit: to take
such act ion... Id ~ 12- 1I 3( e )i I ). If the comm iss iont:r still be! ie, es that appropriate remedia I

:1~l il1 n ha, n, ,t tH.'en t·1k cn. he 0r she .. shall rer,.,n hi ~ N her finding, anJ the rc:,p,_i ny: ,)! the'
,!Jc' lh> ... li c:.iJ ti .·· ,h rdc1J11t Lere. ··the mJ:LJI".·· Id
lkre. \\C )lanJ in till? shoes of"the ··comm is-;ioner·· and ··DO I. .. \\hile Commi ss ioner
Peters is the n:le, ant ··agcnc) head:· Our recommendati ons for remedial action are as follo ,\S.

Initi al I,:. Coleman should be restored to the Special Commissioner position.

1, ith

had.

pa). restoration of an: relt!1 ant sen iorit} rights or accrued sen ice time. and compensation for the
interim loss of benefits, as appropriate. Like,, ise. Schlachet should be restored to the First
De put) role, also 11·ith hack pa) and restoration or an) pertinent pri\·ileges. (The pending DO E

garnishment action as to him should be cancelled fortlrnith. and the effects of the garnishment
reversed.)
The next question is ,,hether ··other measures [are] necessar) to address the effects of the
ad\'erse personnel action:· Id § 12-1 I 3(a)(2). The ad\ erse personal actions here,, ere prompted
h\. Coleman and Schlachct's a,o,,ed disagreement \\ith the \arious measures taken to brine SCI
into the DOI fold. We have concluded that DOI lacked and current!~ lacks the legal authoril: to
swal!o\\ SCI. That means that the ,arious steps DOI took to consummate the merger . among
other things, undertaking an external and internal rebranding of SCI, absorbing SC rs email
domain \\ebsite. imposing DOl"s policies. practices. and im estigator~ prioriti e~ Pn SCI. and
crafting a ne,, reporting stn.1cture - \\ere and are kgally unsupportable.

-

~

Absent further action, ,,e \\ould anticipate additional and perhaps immediate conl1ict
bet,,een Coleman/Schlachet and DOI over these same issues. We \\ill not provide Coleman and
Sch\achet ,,ith a cop) of this report. and thus 1,e ,,ill not apprise them of the e.\tent or our kgal
conclusions. But the) ,, ould undoubted\) dr:rn strong!) favorable inferences from the fact of
their reinstatement. \\hich \\Ould be la)ered on top of their already existing reasonable helicl's
about 001 ·s abuse of authorit). Further chalh:nges to DOl"s actions \\ou\d be ine\ itable: those
challenges \\Ould engender nc\\ (or rene\\ed) rancor and \\ould almost certain!:, cause further
disruption at both DOl and SCI.
We think this conflict is entirel) avoidable. Based on the record assembled for this
investigation, it appears that Coleman. Schlachet. and DOI are in fact aligned on the need for a
\\ ide arra: of changes at SCI - i. e .. the need to focus on "systemic·· investigations. the creation
of a ne,, team staffed b) auditors and financial imestigators, and the updating of many ofSCl"s
im estigator:, policies and practices. The record reflects that the vast majority of Coleman and
Schlachet's concerns related to proce.\s and aurhority, and not to substance: ,,e are conftdent that
Coleman and Sch lache t \\ill continue man) if not all or the in,estigator) reforms underna) at
SCI.
;\loreO\ er. \\ e understand that Commissioner Peters is prepared to prompt I: seek changes
to the la 1, s gm ern ing SC I. either in the form of amendments to EO 11 and the BOE resolutions.
legislation from the Cit) Council. or both. \\ e credit Commission~r Peters' testirnon~ that he
\\ ill be able to pre se nt a compel ling case on the merits in support of prm iding DOI\\ ith the kgal
:i uthorit:, to 0\ersec nnd manage SCl Ei th er,,n:,. the question o!'SCTs indep·endence from DOI
\'.ii! k· debated and reso hed in tran sparent and co nclu si\c fa shion.

A.

Restoration of Pre-December 2017 status quo.
a. Coleman·s title is restored to .. Special Commissioner of ln\estigation for the
'\e\\ York Cit.) School Di strict:· SC l's office title is restored to the ··Office
of the Special Comm issioner of lm estigation the New York City School
District."
b. The reporting relationship bet\\een DOI and SCI is reset to the one pro\ ided
for in EO 11. ie .. an annual status report from the Special Commissioner to
the DOI Commissioner. EO 11 § 3(f). and. \\here an .. imestigation ... results
in a \Hitten report or statement of findings:· the Special Commissioner '·shall
provide a copy of the report or statement to the [DOI} Commissioner." id. §
3(e).

The Special Commissioner's existing legal privileges and authority are
ackno,,ledged to be restored (including but not limited to the powers to
••in\'cstigate complaints ... upon [her} 0\\11 initiative,'" EO 11 § 3(a); to .. refer
such matters .. and .. recommend such remcdlal action as ... she deems
necessar~ :· id. & id § 3(d): to .. exercise the powers conferred on a Deput)
Commi:,sivna of lmestigation... id § 3(b). and .. all those pO\\ers of the
[BOE] and the Chancellor which are necessary to conduct [im·estigation<;r·
including all "imestigator) pt)\\ers conferred on the Board of Education b~
the Education La\\, the Cit) Chaner, or any other law:· see 1990 BOE
resolution: to seek and obtain cooperation from all appropriate sources. see
EO 11 § 4 & 1990 BO E resolution: and to exercise .. sole jurisdiction.. over
scrs staff and budget. including hiring and firing authorit~. see\ 991 BOE
resolution
d. The costs of the abo, c reversal shou ld be borne by DOI.
e. As soon as is practicable follO\\ ing Coleman ·s reinstatement. Commissioner
Peters. Special Commissioner Coleman. First Deputy Schlachet. and an_) other
appropriat-: personnd should meet and confer regarding an) pending ..joint ..
or .. cross-squad" investigations involving SCI and DOI. and address \\hether
the staffing and management of those im estigations shou Id be continued as
current!) organized pending the meeting described in Point 2 belO\\.

c.

B.

,Joint Status Meeting Between DOI and SCI

f.

A meeting should be set for no later than 30 da)S af1er Colernan·s
reinstatement. The meeting should be attended b: at least: (I) Commissioner
Peters. First Deput: Bro, ner. Deput:, Commissioners Lambiase and
Ramratan . and an: other appropriate DO I emplo: ees: and (2) Special
Commi ssioner Coleman. First Deput) Schtachet. and an,:- other appropriate
SC I emp! o: ees. Prior to the meeting. Commissioner Peters and Special
( om mi ssioner Coleman should meet and confer regarding\\ hethcr an:, other
indi\·idual s •·· such as Corporation Counsel or th e undersigned - should nlso
attend.

~

·\l that ms: eting. all punies should bl' prt:rareJ to addre:.s in gocid taith . Z!~ .i
11.. mcr u f glluJ g1.> \ .:rnunce. dlic itl1l ~. anJ a i.:ul kcli \ i: nli:,:. iun tu be-..t ~1:n I.'.
th l' C. it, anJ it:. schu.il district:
1. \\ hethcr and to \\hat extent an) back-end operational 1ted1nological
changes made al SC I bet,, een Dl!cember 2017 and thl' present including but not limited tu the consolidation of 11 infrastructure an<l
functions. e\ i<lence collection. press office functions, and other public facing materials -· should be retained.
11.
\\ hether and to \\'hat extent SC I shou Id retain (or, if not yet adopted.
adopt) DOI policies for im estigations and operations. including but
not limited to policies relating to the taking of S\.\ om testimon).
issuance of subpoenas, certification of peace officers. and use of
official \'chicles.
111. The stntus of any pending ..joint"" or .. cross-squad .. im estigations: and
\\ hether those investigations should continue as joint/cooperative
cndea\ors bet\\een SCI and DOI.
I\.
Whether and to what extent the impending mo\'e into 180 1'-laiden
Lane \\ ill affect an) of the above issues.
\. An) other relernnl points of contact bel\\een DOI and SCL
h. :--:u later than 7 da) s prior to the scheduled meeting. and in consultation\\ ith
SCI staff as needed. DOI should circulate an agenda for the meeting: the
agenda should contain a list of operationalitechnological functions (Point
2.b.i), DOI policies (Point 2.b.ii}. pending joint im,estigations (Point 2.b.iii),
and any other rch:\'ant matters (Point 2.b.,) for discussion.
1.
A f't er that meeting. DOI and SCI should join ti) prepare a memorandum
memorializing any understandings reached regarding these issues.

\\ t'

also mal-.e the folio\\ ing. additional recommendation;

C.
Discipline of Commissioner Peters. \\'e recommend that Commissioner Peter~
is">Ut.: a self-admonishment for attempting Lu mish:ad and intimidate Coleman during the:

Fi:bruar) 27 .. ultimatum" meeting. Our focus is not on the commissioner·s initial
direction thar Coleman should not sit (although \\·e find that unwarranted and distasteful).
or other aspects of the meeting (like Schlachet's exclusion) that suggest an intent to
isolate Coleman. Rather. our focus is on the fol lo,, ing statement:

Oku_1.

you k11m\ 11 hot. thi1 i.1 1·t!(tl/y . .. I though1 I wos being clecll'. 11w_1 he
1·11111ci1 I co11/cl, if' I had to. go lO Ciry Holl and hare rhc111j11::,1 H'iJJt! out
{/1(1/ exec11ti1·e order. I 1>rohah~1· should han!. hw ir 1ra.m ·111 orrlt 111_, time.
e(fi,n u11d rnl.'l'g_1 l'o11 un- rhc i11s11t!c1or g<'m•rn/ /i>r rhe .1c/100/ s_i 1ri:111.
} ·011 ore cd.10 rhe Spt!ciol ( ·cJ111111i.,sio11er v_( Ii11 ·<!stigotiom· (sicl.fhr the
,c!wol di.,rrh·1 herntm! 1hen• is still an cxecurin! ordt'r rho! l lum! 11 ·1
hothaecl Ju h<1n· e/1111i1101td rhw .1u_11 / hm ·l· to (tfJJ}()i/1/ one

Thi~ statement \\ih unr1·ofec,c;io11 al and unhecoming of th1: Commisc;i()ner of'
l1n c~ti gati ,1n . n 1 t nnl:, hci:,iLhc it suggi;2sted that folh, \, ing th e b,, \\ us nllt .. ,,onh

(hi::-! time. effo rt and energ:- ... but hecau se it \\ (l<; 1-.m.mingl; fol se. (nrnnfr,~i ,,ncr
Peters kne\1. tand testifi ed under 0ath t0 the undersig ned ) that he C('u\d Ii"/"'.,! •' t, CH>
Hall and ha\e themju:,t \\ ire out .. I:.O I!. This realit: \\US oh\ ious to an:,one \\h ,1
fo\lc)\\ s the ne\,S . Yet it did not stop Commissioner Peters from snarling t\wi \ er:,
sentiment al Coleman.
The Commissioner of Investigation ' s position of authority and public trust is such

that he or she should not he so ca\alier \\ith the truth . Nor sh()u ld the Commissioner
of In\ estigation attempt to con\ c) the sense that he or she is abO\ e the la\\. That is
particularly so ,\hen a false and menacing statement is obvi ou::; I:, intended - as it \\US
here - to co,, a subordinate into submission. As such, \\e recommend that
Commissioner Peters draft a statement acknowledging his error and apologizing to
Coleman, and order it to be placed in his personnel file (with a cop) to Coleman).

VI.

CONCLUSION

On DOl's \\ebsite , Commissioner Peters states that '·DOl"s work -- providing
transparenc) to gO\ernment operations and assuring all New Yorkers that the City is pro\ iding
sen ices honestly. efficiently and effecti,e ly -- is more important no\\ than e\er:· \\'e agree. It
is also import ant for i\e,, Yorkers to retain confidence that DOI - the Cit) · 5 ,,atchdng - itself
furthers those goals and operates\\ ithin the limits of its kgal authorit). The question of --quis
custodiet ipsos custodes'?" - \\ ho can \\ atch the \.\ atchmcn? - has occupied concerned citizen:.
for millennia: the actions described in this report illustrate why. D01 seized control of a sister
im estigati \. e agene), one made independent b) la\, and custom, based on little more than
Commissioner Peters' ,ie,, that he could put that agenc) 's resources to better use. The la\\ did
not permit him to make that unilateral decision. We decide here that Commissioner Peters and
his senior staff unl.rn full: retaliated against t\\0 fellm, imestigators \\ho challenged DO l' s
pm,er to take control of SC I.

f-(1r the t\1rc~.,li11g ri:c1 SLlih \\<.:: c~11K\udi: that cla im under the\\ hi:-itleh l")\\ i:r
foil-,. hut thc11 l ,,kman and ~~hl.1-:het shz.1uld be reinstated t,) their prior p\lsiti,,) n~. and th :\:
further r:.::meJ1:1I n, ti ir1 i, \\'.\ITJn1eJ t · c1.,re th e cffech 0!' th,) :,;: a(h er,i: per~,• nnel ,ui.)n ,

I .1
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